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§ 1. At Common Law.— At common law a challenge to the 
array lay to the body of jurors summoned upon the regular panel 
and the tales. It was an exception to the whole of the panel, 
grounded upon the partiality or default of the sheriff, coroner, or 
other officer making the return? There were two forms of this 
challenge: 1. Principal. 2. To the favor. The distinction be- 


1 Co. Litt. 156 a. 2 Co. Litt. 1564. 
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700 CHALLENGE TO THE ARRAY. 

tween these is more easily stated than it is to determine in which 
class a given cause of challenge should be placed. A _ principal 
cause of challenge was grounded upon facts producing such a 
manifest presumption of partiality, that, being conceded or pro- 
ven to be true, the challenge must be allowed. The array was 
vitiated by a presumption of law against its regularity. Lord 
Coke says of this challenge: “It standeth sufficient of itself, 
without leaving anything to the conscience or discretion of the 
triors.”! This challenge, if true, called for the application of a 
rule of law, and therefore the trial of it was left to the court. 
The challenge to the favor, on the contrary, was grounded upon 
facts giving rise rather to a suspicion of partiality than to a posi- 
tive presumption or belief. The question to be determined was 
one of fact, whether, in view of the circumstances under which 
the return was made, the officer would be improperly influenced 
in the performance of his duty. The trial of this challenge, 
therefore, was relegated to certain persons called triors, appointed 
by the court for this purpose, and the decision of it lay wholly 
within the “discretion and conscience of the triors.”? This 


challenge seems to have been rarely taken at common law, and is 


now thoroughly obsolete ; or perhaps it would be more correct to 
say that at the present time no distinction is recognized between 
these two classes of challenge to the array. 

§ 2. DIFFERENCE BETWEEN THE MODE OF SELECTING JURORS 
AT ComMON LAW AND UNDER AMERICAN STATUTES. — In order 
to understand this subject it is necessary to keep in mind the rad- 
ical difference which exists between the method of selecting jurors 
at common law, and that prescribed by modern American statutes. 
At common law, as is well known, the selection and summoning 
of the panel or array® of jurors for a particular term or session of 


1 Co. Litt. 156 b. 


2 Co. Litt. 156a; Bac. Abr. Juries E. ; 
Trials per Pais (ed. of 1725), p.129. The 
following are stated to be grounds for this 
challenge: if either of the parties be sub- 
ject to the distress of the sheriff; if the 
sheriff have an action of debt against ei- 
ther of them; if either be tenant to the 
sheriff. Ibid. But note the startling rea- 
son assigned by Lord Coke, why the ar- 
ray could not be challenged for favor in 
crown cases. ‘“‘ Where the king is party,” 
said he, “one shall not challenge the ar- 


ray for favor, &c., because in respect of 
his allegiance he ought to favor the king 
more.” Co. Litt. 156 a. 

8 These words are used in the books to 
designate the persons who are assembled 
to do jury duty at a particular term, or 
portion of a term, of court. The word 
“array” is somewhat antiquated, and is 
now scarcely ever used except in the ex- 
pression which forms the caption of this 
article. The word “ panel” has taken the 
place of it in modern times, and modern 
statutes frequently use the expression 
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court was confided almost wholly to the sheriff. He selected at 
discretion from the body of freeholders in a county, or from the 
body of citizens in a city, the persons whom he would have as- 
semble for this purpose, and he brought them into court by his 
summons under the authority of a writ of venire facias, in civil 
cases, or a precept of the justices in criminal cases, either of which 
was simply a command to him to summon a certain number of good 
and lawful men to serve as jurors at the term or assize. There was 
no proceeding at common law similar to what we call the making 
of the jury-list. This is done under modern American statutes 
by county courts, county commissioners, boards of supervisors, 
judges of election, or by boards or commissioners specially created 
by statute to perform this duty. It consists of making a general 
list of the names of all persons residing in the county or other 
jurisdiction, qualified to do jury duty, or a specified number or 
proportion thereof. From this list the panel, who are to serve at 
the particular term or portion of a term, are drawn by lot, gener- 
ally from ballots containing the list of names thus selected placed 
in a box or wheel. This constitutes the second step in the organi- 
zation of a jury, and is properly called drawing the panel. A 
writ of venire facias is then directed to the sheriff, or other offi- 
cer whose office it is to execute the processes of the court, under 
which he summons — not as at common-law a given number of 
good and lawful men — but only the persons who have been thus 
selected. 

§ 8. CHALLENGE FOR PARTIALITY OF THE SUMMONING OFFI- 
cER. — When the panel or array is thus assembled in court, and 
is called for the purpose of impanelling a jury, it is liable to be 
challenged by a party to the cause to be tried. The usual 
ground of challenge at common law was the partiality of the 
sheriff, or other officer, who had selected and summoned the 
array. Many illustrations of this will be found in the old books. 
Thus, “if the officer return any juror at the party’s domination; 
or that he may be more favorable to one party than the other; 
or if the array be returned by a bailiff of a franchise, and the 


“ challenge to the panel” instead of “ chal- 
lenge to the array.” “And herein you 
shall understand,” says Lord Coke, “ that 
the jurors are ranked in the panel one 
under another; which order or ranking 
the jurie is called the array, and the 
verbe, to array the jurie; and so we say, 


in common speech, battaile array, for the 
order of the battaile.” Co. Litt. 156a. 
“A jurie,” continues the great commen- 
tator, “‘is said to be impannelled when 
the sheriff hath entered their names into 
the panel, or little piece of parchment, in 
panello assisae.” Co. Litt. 158 b. 
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sheriff return it as of himself; ... if the sheriff be liable to 
the distress of either of the parties, mediately or immediately ; 
or if he be his servant or officer in fee, or of robes; or his coun- 
sellor or attorney; or have part of the land depending on the 
same title; or if he have been godfather to a child of either of 
the parties, or either of them to his; or either of them have an 
action of debt against him; or if an action of battery, or such 
like, which imply malice, are depending between them.”! In 
short, the opinion seems to have prevailed at common law that 
the sheriff ought to be as impartial as the persons returned ;? but 
it is obvious that the reason of this rule has, for the most part, 
ceased under American statutes. With us the sheriff is little 
more than a messenger of the court, to notify a certain number 
of jurors to appear, in whose selection he has taken no part.3 It 
is, therefore, immaterial whether he is partial or impartial with 
regard to causes pending for trial; and it has accordingly been 
held that an expression of opinion by the officer summoning the 
jurors, as to the merits of a particular case, or as to the guilt or 
innocence of a particular party, is not a good ground for chal- 
lenging the array.* 

§ 4. CONSANGUINITY OR AFFINITY OF THE SUMMONING 
OFFICER. — The reasons above stated exacted at common law 
the rule that consanguinity or affinity between the sheriff and 
the adverse party to the suit,® at least within the ninth degree,® 
was good ground for challenging the array.7. This rule seems to 
have been adopted in some American cases, partly out of defer- 
ence to ancient precedents, and partly from the consideration 
that, under the particular statute, the sheriff still retained some 
power in summoning the jury. He could, at least, omit to sum- 
mon particular members of the panel as drawn, in which event it 


1 Bac. Abr. Juries I. ; Co. Litt. 156 a; 
Trials per Pais (ed. of 1725), p. 123. 

2 Gilbert’s Hist. C. P. 98. 

8 The reader will understand that I 
am making general statements simply, 
based upon an examination of the stat- 
utes. There are, doubtless, cases where 
the sheriff does take part in the drawing 
of the panel; but New Jersey seems to 
be the only State where the entire func- 
tion of selecting the panel is still com- 
mitted to him. See Rev. N. J. 1877, p. 
438, § 13. 


* Friery v. People, 2 Keyes, 424; 2 
Abb. App. Dec. 215; 54 Barb. 819; Fer- 
ris v. People, 85 N. Y. 125; 8. c. 81 
How. Pr. 140; 48 Barb. 17; 1 Abb. Pr. 
n. 8. 193. 

5 Co. Litt. 156 a; Bac. Abr. Juries E. 

6 3 Bla. Com. 363; Vernon v. Manners, 
3 Dyer, 319 a (13}; Oulton v. Morse, 2 
Kerr (N.B.), 77; Vananken v. Beemer, 4 
N. J. L. 364. 

7 Mounsen v. West, 1 Leon. 88. See 
also Foote v. Morgan, 1 Hill (N. Y.), 654. 
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would be necessary to draw an additional panel, or to complete 
the jury in a particular cause, from talesmen who might be 
secretly assembled by himself for that purpose.! But it has been 
held no ground of challenge to the array, that the sheriff was 
cousin to the lessor of a plaintiff in ejectment; for the lessor is 
not a party in interest ;? nor married to the sister of a person 
who was security for the costs, and who had aided the plaintiff 
with money to carry on the suit;* nor son of the prosecuting 
attorney in a criminal case.‘ 

§ 5. SummoninG OFFICER A PARTY TO THE SuitT.— The 
reason which excluded the array when summoned by an officer 
who was related to the adverse party to the suit to be tried, 
operated, of course, more strongly where the sheriff was himself 
such adverse party; and this was always a ground of challenging 
the array at common law. And whether out of deference to 
ancient precedents, or considering the influence which the sheriff 


may still exert in the selection of the jury, as stated in the last 


section, or because, although he might not have any substantial 
power in this regard, under particular statutes, yet it would be 
an unseemly spectacle, and one calculated to impair public con- 
fidence in the administration of justice, to permit a sheriff to 
summon a jury to try a cause in which he was a party, —the 
American courts have generally adopted the common-law rule,® 
although some courts have held otherwise.6 The reason of the 
rule extends to cases where the sheriff is manifestly interested in 
the event of a suit, although not a party to the record; and 
where this appeared, the coroner was ordered to summon tales 
jurors, to complete the panel of a struck jury.?' It has been held 
that if a sheriff return a jury to try an indictment in which he is 
prosecutor, the objection can only be made by way of challenge; 
it cannot be made by motion in arrest of judgment.® 

§ 6. IRREGULARITIES IN SELECTING THE GENERAL List. — 
Statutes which prescribe the manner of selecting the general 


1 Munshower v. Patton, 10 Serg. & R. Cranmer v. Crawley, 1 N. J. L. 43; Woods 

334; Rector v. Hudson, 20 Tex. 234. v. Rowan, 5 Johns. 133; Munshower v 
2 Anon., 3 Dyer, 300, pl. (35); Goodtitle Patton, 10 Serg. & R. 334. 

v. Thrustout, 2 Strange, 1028. 8 State v. Judge, 11 La. An. 79; Prince 
8 Murchison v. Marsh, 2 Kerr (N. B.), vv. State, 3 Stew. & Port. 253. 

608. 7 People v. Tweed, 50 How. Pr. 286. 
* State v. Cameron, 2 Chand. 172. See also Rex v. Johnson, 2 Strange, 1000. 
5 Cowgill vy. Wooden, 2 Blackf. 322; 8 Rex v. Shepherd, 1 Leach, C. C. 119 


| 
‘ 
f 


704 CHALLENGE TO THE ARRAY. 


list, as above described,' are generally treated as directory. 
The primary object which they have in view is the just appor- 
tionment of jury duty among the citizens of the county or other 
jurisdiction, rather than the preservation of the rights of liti- 
gants. Ifthe names of persons not qualified for this duty get 
inadvertently into this list, and if such names are drawn as 
members of the panel for a particular term, persons having litiga- 
tion at that term have a complete remedy by challenging for 
cause any member of the panel suspected of being disqualified or 
partial. The general rule, therefore, is that irregularities in the 
general list constitute no ground for challenging the array.® 
This rule, however, is not of universal application. Thus, it has 
been held that where the legislature provides a particular mode 
for the selection of jurors, and repeals all conflicting laws, a 
selection made according to the provisions of the repealed law 
will be void.* 

§ 7. FAILURE TO MAKE NEw Lists.—A statute directing 
the jury lists to be made from the tax returns once in every three 
years is merely directory to the officers in the discharge of their 
duty. Accordingly, if they fail to make the list as required by law, 
and the jury, in default of such list, is drawn from the old list, 
this does not vitiate the array, nor is it a cause of challenge to the 
polls. The jurors being qualified individually, the parties to the 
suit are not prejudiced. Such a statute is not intended to secure 
any benefit or privilege to the defendant. Its design is merely 
to regulate the procuring of jurors in such a way as fairly to 
divide the duty of jury service among the inhabitants of the 
county.® 

§ 8. FAILURE TO RECORD THE Lists.— The recording of the 
lists is necessary in order that the public may be apprised of the 
jurors selected, and that interested parties may have ample opportu- 
nity to investigate their qualifications. The fact that the record- 
ing of the list was wholly omitted would seem to afford reasonable 
ground for objection to a panel drawn from such list, and it was 
so held in two early cases in Indiana.6 These cases, however, 

1 Ante, § 2. 5 State v. Massey, and State v. Bald- 

2 Forsythe v. State, 6 Ohio, 19; Bur- win, 2 Hill (S.C.), 879; Rafe v. State, 20 
lingame v. Burlingame, 18 Wis. 285; Colt Ga. 630; Perry v. State,9 Wis. 19; Gett- 
v. Eves, 12 Conn. 248; Thomas v. People, werth v. Teutonia Ins. Co., 29 La. An. 80; 
89 Mich. 809. State v. Petrie, 25 La. An. 386. 

3 See post, § 11. 6 Mitchell v. Likens, 3 Blackf. 258; 


4 State v. Da Rocha, 20 La. An. 356; Mitchell v. Denbo, ib. 259. 
State v. Morgan, 20 La. An. 442. 
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are not authority for the proposition that the list must be re- 
corded within the time fixed by the statute. Indeed, by analogy 
to decisions previously noticed, it would seem to be clear that a 
strict compliance with the directions of the statute in this respect 
is not required. Accordingly, we find it established, where a 
statute directed that the list prepared by the board of county 
commissioners should be “forthwith delivered to the clerk of the 
District Court,” that a failure to do so until several days after 
the selection is not such a “material departure from the forms 
prescribed by law in respect to the drawing and return of the 
jury,” as constitutes a ground of challenge.! 

§ 9. INFORMALITY IN THE CERTIFICATE OF SELECTION. — 
The statutes generally require that the officers charged with the 
selection, having completed their duties, shall make a list of the 
jurors selected, and certify the same to the circuit or county clerk. 
Technical accuracy in the form of this certificate, however de- 
sirable, is not a matter upon which a party can insist, even in a 
criminal case. Thus, a list headed, “‘ A List of Names of Jurors 
in the Jury Box of Ware County,” followed by the names of 
such jurors, and concluding with, ‘Given under our hands and 
seals,” &c., is sufficient, although it does not show that such list 
contains the names of all the jurors in the box. 

§ 10. OBJECTION TO THE OFFICER WHO MADE THE SELEC- 
TION. —It is no ground for challenging the array, that the jury 
list was prepared by a commissioner whose term of office had ex- 
pired ; for the acts of a de facto commissioner, if regular, will be 
binding.* So, under the old law, it was no cause of challenge 
that the array was made by a person two days after he had re- 
ceived his discharge as sheriff.t But where the law devolves the 
selection upon one officer, a selection by another officer will be 
good ground for challenging the array. Thus, where the law 
prescribed that the selection should be made by jury commis- 
sioners, and, such commissioners not having been appointed, the 
court administered to the sheriff the oath prescribed for such 
commissioners, and directed him to summon jurors for the term, 


1 State v. Gut, 13 Minn. 31. v. Com., 2 Va. Cas. 162; Carpenter v. 

2 Carter v. State, 56 Ga. 463; Brink- People, 64 N. Y. 483; Dolan vy. People, 
ley v. State, 54 Ga. 871. See also Gardi- ib. 485; State v. Ferray, 22 La. An. 428. 
ner v. People, 6 Park C. R. 157, 198; 4 Hoare v. Brown, Cro. Eliz. 369. But 


State v. Clarkson, 3 Ala. 378. compare Anon., Dyer, 177 6, pl. (84). 
3 State v. McJunkin, 7 S. C. 21; Vance 
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it was held that the array ought to have been discharged! So, 
if the commissioners fail to draw jurors for certain weeks of the 
term, the court cannot direct writs for the summoning of jurors.? 
So, it will be a good ground of such challenge if the duty of 
selecting jurors, devolved by law upon jury commissioners, is by 
them delegated to others.’ 

§ 11. IMPERFECTIONS OF THE JuRY List. — The prepara- 
tion of a complete and perfect list of the persons qualified for 
jury duty is obviously very difficult, if not impossible, and is not 
required by law. It may be laid down as a general rule, there- 
fore, that the mere fact that the jury list is incomplete, — that 
there are persons within the jurisdiction qualified to serve as 
jurors, and not exempt, whose names are not on it, — or that per- 
sons disqualified for jury service are included in it, will be no 
ground for challenging the array.* Nor is it per se evidence to 
support a challenge to the array, that a great disproportion exists 
between the number of persons of different religious beliefs upon 
the panel:® nor, a rich man being defendant, that there are very 
many poor men upon it.® Decisions are even found which go to 
the length of holding that a list valid upon its face is conclusive 
upon the prisoner as to its regularity.’ 

§ 12. List INcoMPLETE THROUGH FRAUD. — Suppose, how- 
ever, a trial or series of trials is to take place, involving ques- 
tions which excite great public interest. Suppose, also, that the 
officers of the State whose duty it is to make the jury list omit 
therefrom a large number of persons whose opinions or affilia- 
tions are such as would probably make them favorable to the 
accused. In other words, suppose the jury list to be incomplete 
through fraud ; that this fact is set up as ground of challenge to 
the array, and that it is admitted by a demurrer. This was 
Daniel O’Connell’s case. O'Connell and others were indicted 


1 Elkins v. The State, 1 Tex. App. State, 54 Ga. 371; Foster v. Speed, 32 La. 
9. 84; Sumrall yv. State, 20 Miss. 202; State 
2 Shackleford v. The State,2 Tex. App. v. Neagle, 65 Me. 468. But see Compton v. 
385. Legras, 24 La. An, 259. 
8 State v. Newhouse, 29 La. An. 824. 5 Regina v. Mitchell, 8 Cox, C. C. 1. 
* People v. Tweed, 50 How. Pr. 280; 6 Per Lefroy, B., Ibid., p. 30. 
Maffett v. Tonkins, 6 N. J. L. 228; Dolan 1 Gardiner v. People, 8 Park. C. R. 
v. People, 64 N. Y. 485; Foust v. Com., 157, 198; State v. Allen, 1 Ala. 442; State 
33 Pa. St. 838; Jewell v. Com. 22 Pa. v. Clarkson, 8 Ala. 378; State v. Brooks, 
St. 94; Com. v. Walsh,, 124 Mass. 82; 9 Ala. 9. 
Woodsides v. State, 2 How. (Miss.) 655; 8 11 Cl. & Fin. 155. 
Malone v. State, 49 Ga. 210; Brinkley v. 
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for conspiracy in the Irish Queen’s Bench. A challenge to the 
array was interposed, on the ground that the list of jurors re- 
quired to be made by the Irish Jury Act? had been illegally and 
fraudulently prepared by persons unknown, for the purpose of 
prejudicing the parties upon trial. To this challenge the Attor- 
ney-General demurred. It appeared that the special jury list, 
from which the panel in this case was struck, contained upwards 
of seven hundred names, but it was proved that the names of 
fifty-nine persons qualified as such jurors had been omitted from 
the list.2. The matter was adjudged in favor of the Crown at the 
trial, and afterwards, before the full court, on motion for a new 
trial. The case was next brought before the House of Lords 
upon this and other points, where the matter was again fully 
argued, and the decision of the court below affirmed. The opin- 
ions of the judges were, upon this occasion, requested for the 
assistance of the Lords. As to this challenge, the judges were 
unanimously of opinion that it could not be taken, for the cause 
alleged and admitted by the demurrer. This opinion was 
adopted by Lord Lyndhurst, L. C., and Lord Brougham; Lords 
Denman and Campbell were of the contrary opinion, while Lord 
Cottenham expressed no opinion. Although the Lords were 
thus divided, the opinion of the judges has been regarded as 
settling the question that a deficiency in the jury list is not a 
good ground for challenging the array.‘ 

A decision of the former Supreme Court of New York may be 
profitably considered in connection with O°’Connell’s case. This 
case grew out of the abduction of Morgan, charged to have been 
done by members of the Masonic fraternity. A motion was made 
to quash an indictment, for the reason that the supervisors, in 
preparing the list of grand jurors for the county, had intention- 
ally omitted the names of competent and qualified men, for no 
other reason than that they were members of the Masonic fra- 
ternity. This was held no ground for quashing the indictment.’ 
But this decision does not go the length of O’Connell’s case. 


13 & 4 Will. IV. c. 91. 3 7 Irish L. 261. Perrin, J., dissenting. 
2 The statute required the list of spe- 4 Reg. v. Rea, 16 Irish C. L. nN. 8. 
cial jurors to be made from the general 428; Brown v. Edmonds, Irish Rep. 4 Eq. 
“ Jurors’ Book” by taking therefrom the 630; Hayes v. Reg., 2 Cox C. C. 105; 
names of all persons possessing the quali- Fogarty v. Reg., Ibid.; Reg. v. Burke, 10 
fications demanded by law of special Cox C. C. 519. 
jurors. 3 & 4 Will. 1V. c. 91, § 24. 5 People v. Jewett, 3 Wend. 314, 320. 
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The Trish statute required, as we have seen, that the names of all 
persons possessing the qualifications required by law for jury 
service should be put upon the list. The statute of New York, 
under which the jury list in this case was prepared, required only 
that the supervisors of the county should prepare a list of three 
hundred names of persons to serve as grand jurors, being ‘ such 
persons only as they know or have good reason to believe are 
possessed of the qualifications by law required of persons to serve 
as jurors for the trial of issues of fact, and are of approved 
integrity, fair character, sound judgment, and well informed.” ! 
The supervisors were unquestionably guilty of reprehensible con- 
duct, if, as alleged, they rejected any man qualified for jury 
service for no other reason than that he was a member of the 
Masonic fraternity. Chief Justice Savage observed: ‘I do not 
approve of the exclusion by the supervisors of any set of men, on 
the ground of their belonging to any particular association or 
fraternity. A grand jury should be selected with a single eye to 
the qualifications pointed out by the statute, without inquiry 
whether the individuals selected do or do not belong to any par- 
ticular society, sect, or denomination, social, benevolent, political 
or religious.” At the same time, the supervisors did all that 
the law required of them when they selected a list of jurors in 
number and qualifications as required by law. The discretion 
necessarily vested in the supervisors in making this selection 
could not be reviewed by the court. ‘ Whilst those who are 
selected are unexceptionable,” said Savage, C. J., “ the fact that 
others equally unexceptionable are excluded, is no cause of 
challenge to the array.” ® 

The grand jury, it must also be remembered, is merely an ac- 
cusing body; and the liberty of the citizen does not require that 
nice inquiry should be made into the manner in which it has been 
organized. The main question is whether the prisoner has been 
justly accused or not, and an attack upon the legality of the 
grand jury is almost always a rogue’s defence. Such attacks 
have been successful in American courts with scandalous fre- 
quency, and almost universally to the thwarting of public justice 
and the injury of society. 

But with reference to the constitution of the body which is to 
try the prisoner, the question is entirely different. A common 


1 Laws of 1827, p. $12, §§ 1, 4. 2 8 Wend. $20. ® Ibid., p. $21. 
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sense of justice and fair play abhors a packed jury. When the 
statute requires that the names of all residents of the county 
possessing the qualifications demanded by law for jury service 
shall be put upon the list, and when the officers who make up 
the list deliberately omit therefrom all persons otherwise properly 
qualified, who, from known affiliations or opinions, are likely to 
be more favorable to the accused than those who are selected, a 
panel of jurors drawn from such a list ought to be dismissed and 
the officers punished. It is to be hoped that the time will never 
come when any American court, in which the question arises as 
to the constitution of a trial jury, will deliberately put its seal 
of approval upon the opinion of the judges in O’Connell’s case. 
The law of this country is confidently believed to be that, while 
a challenge of an array will not be sustained merely because of a 
deficiency of the list from which they were drawn, yet the rule 
is otherwise where that deficiency is the result of fraud, or of 
manifest prejudice against prisoners about to be tried.! 

§ 13. IRREGULARITIES IN DRAWING THE PANEL. — (1) Stat- 
utes Directory. — Statutory provisions respecting the drawing of 
the panel are generally regarded as directory merely, and irregu- 
larities therein, unless plainly operating to the prejudice of the 
challenging party, form no ground for challenging the array,” as, 
for instance, where the names were drawn alternately for the 
two panels of grand and petit jurors ;* or where the officers failed 
to destroy the slips as drawn, containing the names of persons 
absent or deceased, and to draw others in their stead ;* or where 
the officers, having discovered an informality in the drawing, 
returned all the names into the box and began the drawing 
anew.5 

Upon like considerations a challenge was disallowed upon the 
following facts, although presenting numerous informalities on 
the part of the officers charged with the drawing: The proper 


1 People v. Tweed, 50 How. Pr. 264; 


People v. Dolan, 64 N. Y. 485; Maffett v. 
Tonkins, 6 N. J. L. 228. This rule is en- 
acted in many of our statutes. Post, § 13, 
subsec. 3. 

2 Rafe v. State, 20 Ga. 64; State v. Wil- 
liams, 8 Stew. 454; Friery v. People, 2 
Abb. App. Dec. 215, 230; s. c. 2 Keyes, 
424; 54 Barb. 319; Ferris v. People, 35 
N. Y. 125; s.c.31 How. Pr. 140; 48 Barb. | 


17; 1 Abb. Pr. x.s. 193; State v. Guidry, 
28 La. An. 630; Pratt v. Grappe, 12 La. 
451; State v. Miller, 26 La. An. 579; 
Mapes v. People, 69 Ill. 523; Wilhelm v. 
People, 72 Ml. 468. 

8 Dotson v. The State, 62 Ala. 41. 

4 Rolland v. Com., 82 Pa. St. 306, $21, 
Contra, Jones v. State (Sup. Ct. Ohio, 
1851), 8 West. L. J. 508. 

5 Lindley v. Kindal/, 4 Blackf. 189. 
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officers did not attend or witness the drawing; no minutes were 
kept of the jurors as drawn; no minutes of the drawing were 
signed or certified by any attending officer; some of the attend- 
ing officers signed blank certificates, which the clerk filled up 
after the drawing; no copy of the minutes of the drawing were 
delivered to the sheriff; the ballots of the jurors drawn were de- 
livered to the sheriff in lieu of a copy of the minutes, and from 
these he summoned the jury ; the panel or list of jurors filed was 
not a copy of the minutes of the drawing. There was, however, 
no allegation of fraud or corruption against any of the officers 
who drew or summoned the jury, or certified to the list ; neither 
was there any of injury or prejudice to the prisoner.!_ And there 
are many other cases where the irregularity might amount to a 
misdemeanor and subject the officers to punishment, and yet af- 
ford no ground for challenging the array.? 

(2) But Essential Provisions must be followed. — It is otherwise 
where the essential provisions of such a statute have been pal- 
pably disregarded, as, for instance, where the officers took the 
names from the list according to their discretion, instead of draw- 
ing them by lot;* or assumed to reject names duly drawn as 
being names of persons unfit for jury duty ;* or where fifteen 
jurors only were drawn instead of twenty-four ;° or where names 
were put upon the panel by the clerk of the court at the request 
of the persons themselves, without being regularly drawn ;® or 
where the names of the jurors were drawn from an open box in 
such a manner that the names upon each ballot were exposed to 
view before being drawn ;* or where the clerk, having to draw 
two panels for different courts, drew the entire number of names 
at once, and then arbitrarily designated half of them to serve as 
jurors in one court and half in the other.’ 


1 Friery v. People, 2 Abb. App. Dec. 
215; s. c. 2 Keyes, 424; 54 Barb. 319. 

2 Ferris v. People, 35 N. Y. 125; 8. ¢. 
81 How. Pr. 140; 48 Barb. 17; 1 Abb. Pr. 
n. 8.193; Gardiner v. People, 6 Park. C. R. 
155; People v. Rogers, 13 Abb. Pr. N. 8. 
370; State v. Squaires, 2 Nev. 227; People 
v. Ah Chung, 54 Cal. 398; Pierson v. Peo- 
ple, 18 Hun, 239; Cor v. People, 19 Hun, 
430; Dolan v. People, 64 N. Y. 485; Claus- 
sen v. La Franz, 1 Iowa, 226,241; State v. 
Seaborn, 4 Dev. 305. 

8 Jones v. State, 3 Blackf. 87. 

4 Anon., Brown (Penn.), 121. 


5 Barker vy. Steamer Milwaukee, 14 Iowa, 
214. 

6 McCloskey v. The People, 5 Park. 
C. R. 808. Such persons are termed non- 
jurors; they are mere interlopers, and, 
not being subject to challenge personally, 
their presence vitiates the whole panel. 
Norman v. Beamont, Willes, 484; Abbott, 
C.J., in Rex vy. Tremaine, 7 Dowl. & Ry. 
684, 687; s.c. 16 Eng. C. L. 318; 8. 0. 
sub nom. Rex v. Tremearne, 5 Barn. & 
Cress. 254; 11 Eng. C. L. 218. 

7 Pringle v. Huse, 1 Cow. 482. 

8 Gardner v. Turner, 9 Johns. 260 
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(3) Provisions of Particular Statutes. — The policy of disallow- 
ing challenges to the array on account of informalities in drawing 
the panel] has found expression in statutes in several of the States, 
which provide that challenges to the array, or to the panel, as it 
is sometimes called, shall be founded only on a material depar- 
ture from the forms prescribed in respect of the drawing of the 
jury, or upon the intentional omission of the sheriff to summon 
one or more jurors drawn.! In Indiana “no challenge to the 
array shall be permitted because of any informality in the im- 
panelling or selecting of a jury.” ? In Mississippi no challenge to 
the array is permitted except for fraud. In Texas but one 
cause of challenge to the array is allowed, and that relates, not 
to the drawing, but to the summoning of the jury, and will be 
considered hereafter.* 

§ 14. PERsoNS WHO MAY CONDUCT THE DRAWING. — The 
clerk, jury-commissioner, or other officer whose duty it is to draw 
the panel, is regarded for many purposes as the substitute of the 
sheriff at common law. But they have no discretion, such as is 
vested in the sheriff at common law, as to what persons they will 
place upon the panel. On the contrary, as may be inferred from 
what has preceded, the duty is purely ministerial. It may, there- 
fore, be performed by a deputy when legally appointed,® and a 
general statute authorizing clerks of courts to appoint deputies 
to perform the duties of such clerks is sufficient to render valid 
the drawing of a panel by such a deputy in the absence of the 
clerk, although the statute regulating the drawing of jurors 
makes no mention of such a substitution.’ Nor is it any ground 
for objecting to the legality of the drawing that, besides the 
proper officers, another was in attendance and participated in 


Aliter, where he drew each panel sepa- 2 2 Ind. Stat. 1876, p. 30, § 6. 
rately, though both were drawn on the 8 Rev. Code Miss. 1880, § 1694. See 
Crane v. Dygert, 4 Wend. Hare v. State, 4 How. (Miss.) 189; Thomas 

4 v. State, 5 id. 20; King v. State, 5 id. 730. 
1 Cal. Penal Code, § 1059; Comp. L. * Post, § 16. 

Nev. 1873, § 1947; Laws Utah, 1878, Code 5 Gardner v. Turner, 9 Johns. 260; 

Cr. Proc. § 227; Miller, R. C. Iowa, 1880, Jones v. State, 3 Blackf. 37; Mitchell v. 

§§ 2764, 4400; Stat. at Large, Minn.1873, Likens, id. 258; Mitchell v. Denbo, id. 259. 

p. 1054, § 221; Ark. Dig. Stat. 1874, 6 State v. Gray, 25 La, An. 472. 

§ 1902; Bullett’s Ky. Codes (Crim.), 7 People v. Fuller, 2 Park. C. R. 16. 

p. 40, § 199. The grounds of challenge 8 Hunt v. Mayo, 27 La. An. 197; State 

stated in such statutes are exclusive. v. Bohan, 19 Kan. 28. 

State v. Arnold, 12 Iowa, 479; State v. 

Raymond, 11 Nev. 98. 
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It seems that unindifferency, as it is termed in the English 
books, of the officer by whom a special or struck jury has been 
nominated, is no ground in England for challenging the array.) 
So, in this country, the fact that the clerk and auditor, by whom 
the list of such a jury was selected, had expressed an opinion as 
to the guilt of the defendant, based upon evidence which they 
had heard upon a former trial, was held no ground for challeng- 
ing the array. But fraud in the preparation of the list from 
which a special jury is struck will afford a good ground for such 
a challenge ;* and in New Jersey, where the sheriff exercises 
powers with respect to the summoning of jurors, similar to those 
exercised by the sheriff at common law, it has been held a good 
ground for challenging the array of a special jury, that it was 
returned by a sheriff's deputy who had not taken the oath of 
office. In New York it has been held that the statutory mode 
of obtaining a special jury, being a special proceeding, designed 
for a particular purpose, must be strictly pursued.® 

§ 15. Time OF CONDUCTING THE DRAWING.— Provisions 
of statutes respecting the time when the drawing shall take place 
are also treated as being merely directory to the officers. But 
where the statute provided that the drawing should take place 
at least fourteen days prior to the commencement of the term, 
and the panel was drawn less than fourteen days prior to the 
holding of the court, it was held good ground for challenging 
the array ; the purpose of the statute being, in the opinion of the 
court, to allow both the people and the accused fourteen days in 
which to examine the list, and investigate the character, qualifi- 
cations, and bias of the persons drawn.’ But a panel drawn 
more than two months prior to the holding of the court was 
held good under the same statute.® 

§ 16.— IRREGULARITIES IN SUMMONING THE PANEL. — (1) 
Process of Summoning under American Statutes.—It is unne- 
cessary to enter into a description of the process of summoning 
jurors at common law, because the system established by 
American statutes has little resemblance to it. Without entering 

1 Rex vy. Edmunds, 4 Barn. & Ald. 471. 6 Wilson v. State Bank, 3 La. An. 196, 
See, also, Rex v. Despond, 2 Mann. & Ryl. 198; State v. Pitts, 58 Mo. 556; State v. 
406. Knight, 51 Mo. 373. 

2 Welb v. State, 29 Ohio St. 351. 7 Powell v. People, 5 Hun, 169. 
8 Maffet vy. Tonkins, 6 N. J. L. 228. 8 Crane vy. Dygert, 4 Wend. 675. But 


4 Denn v. Evaul, 1 N. J. L. 283. see State v. Hascall, 6 N. H. 352, 860. 
5 People v. Tweed, 50 How. Pr. 262, 263. 
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into particulars, it will be sufficient to say that under our system 
a writ or precept is generally directed to the sheriff, in obedi- 
ence to which he summons the jurors whose names have been 
drawn from the box or wheel. This writ is variously termed a 
venire facias,! a venire,? an order,’ a precept, a summons,® or 
simply process ;* and in some States nothing in the nature of a 
writ issues at all, but the sheriff simply takes the list of names 
as drawn by the clerk, and notifies them to attend, as directed 
by law.? 

(2) Defects in Venire Facias no Ground of Challenge. — Thus 
it is seen that the writ of venire facias, or other process by what- 
soever name called, is, under the American system, of so little 
importance that it may be dispensed with altogether. Here, the 
important steps are the selecting and drawing of the jurors who 
are to serve ; the act of summoning them is nothing more than the 
act of notifying them to attend, and the writ which issues to the 
sheriff for that purpose is little more than a memorandum of 
the names of those he has to summon, on which he may make a 
return, to the end that those who are thus notified, and who do not 
In point of substance 


attend, may be punished for contempt. 
and sense, it is wholly immaterial whether they attend after being 
summoned or without being summoned. It follows that objec- 
tions to a panel on account of defects and informalities in the writ 
under which they were summoned, will not be listened to.’ 


1 R. S. Me. ch. 106, § 9; G.S. N. H. 
1867,§ 7; G. S. Vt. 1863, ch. 37, §2; G.S. 
Mass. 1860, p. 681, § 10; 1 Bright. Purd. 
Pa. Dig. 838, § 34; 2 R. S. Va. ch. 106, 
§ 11. In Connecticut a “ warrant” is is- 
sued to the town constable, directing the 
drawing. G. S. Conn. 1875, p. 483, § 6. 

2 R. C. Miss. 1880, § 1692; R. S. Ohio, 
1880, § 5167; R. C. Md. 1878, p. 560, § 3; 
Comp. L. Nev. 1873, § 1054; Bush Dig. 
Fla. ch. 104, §6; R. S. Wis. 1878, § 2535; 
G. L. Colo., 1877, § 1471; R. S. La. 1876, 
§ 2127; Code Va. 1873, p. 1060, § 7. 

3 G. S. Neb. 1873, p. 648, § 660; Code 
Ala. 1876, § 4744; Battle Rev. N. C. p. 
196, § 229 1. 

* Code G. A. 1873, § 3931; Miller’s 
R. C. Iowa, 1880, § 241. 

5 R. S. Ill. 1880, ch. 78, § 10; R. S. 
Mo. 1879, § 2786. 

§ Ind. Rev. 1876, p. 30, § 2. 


7 N. Y. Code Rem. Jus. § 1047 ; Comp. 
L. Ariz. 1877, § 2418; G. S. Ky. 1879, 
p. 574, §6; Ark. Dig. St. 1874, § 3677; 
Gen. Laws Oreg. 1872, Civ. Code, § 930; 
Comp. L. Mich. 1871, § 5991; Comp. L. 
Kan. 1879, § 2976; Cal. Code Civ. Proc. 
§ 225; Rev. N. J. 1877, p. 638, § 13; R. 
S. Del. 1874, ch. 109, §8; St. Tenn. 1871, 
§ 8991. In Texas this list must be under 
the seal of the court. R.S. Tex. 1879, 
§ 3046. 

8 State v. Cole, 8 Hump. 627; White v. 
Com., 6 Binn. 179; Barton v. Murry, 2 N. 
J. L. 97; Sharp v. Hendrickson, 2 N. J. L. 
686; Cor v. Haines, ib. 687; State v. Ai- 
derson, 10 Yerg. 523; Bill v. State, 29 Ala. 
34; Hall v. State, 51 Ala. 9; Fields v. 
State, 52 Ala. 8348; Aikin v. State, 35 Ala. 
899; State v. Simmons, 6 Jones L. 309; 
Loww v. Davis, 13 Johns. 227; State v. 
Phillips, 2 Ala. 297. 
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(3) Failure to issue Venire Facias.— Where the names consti- 
tuting a panel have been regularly selected and drawn, and the 
panel thus selected and drawn have assembled in court, it is clear 
upon principle that it is wholly immaterial how they were in- 
duced to attend,— whether a formal writ issued, or whether 
they were notified by the sheriff or some other officer without the 
issuing of a formal writ. To dismiss a panel, or to arrest a judg- 
ment, for this reason, would exhibit a childish adhesion to mere 
form, reproachful to the administration of justice.! 

Two or three courts have held the contrary,? but their decisions 
simply illustrate a blind and senseless adherence to ancient forms 
after the substance has wholly departed. 

In New York, as will be seen by reference to the statutes just 
cited, no formal writ is necessary. It is there the practice for the 
district attorney to issue a “ precept” to the sheriff, commanding 
him to summon the jurors whose names have been drawn. This 
precept is not the common-law writ of venire facias, nor a substi- 
tute for it. It is not necessary that it should be returned, and 
the failure to issue it affords no ground of objecting to the panel. 

(4) Failure to make Return. — The object of requiring the 
sheriff to make a return of the writ of venire facias is simply to 
identify those who have been summoned, and to enable the court 
to punish such of them as fail to attend.4 Although, where the 
writ issues, a return ought regularly to be made thereon, even 
though not expressly required by statute, yet, for reasons already 
stated, the failure to make a return is only formal and will not 
afford ground for challenging the array.® 

(5) Defects in the Return. — For stronger reasons, defects in 
the return will afford no grounds for such challenge,’ though for 


1 Bird v. State, 14 Ga. 43; State v. 
Crosby, Harper Const. Rep. (S. C.) 90; 
Onited States v. Reed, 2 Blatchf. C. C. 435, 
454; Mayhor y State, 1 Port. 265 ; Johnson 
v. Cole, 2 N. J. L. 198; State v. Williams, 
3 Stew. 454; Lyon v. Commercial Ins. Co., 
2 Rob. (La ) 267; Stute v. Folke,2 La. An. 
744; State v. Harris, 30 La. An. 90; State 
vy. Perry, Busbee (N. C.), 330; Mackey v. 
People, 2 Colo. 13, 17; Trembly v. State, 
20 Kan. 116, 120; McDermott v. Hoffman, 
70 Pa. St. 31; Bennett v. State, Mart. & 
Yerg. 183; Samuels v. State, 3 Mo. 68; 
State v. Marshall, 36 Mo. 400. 


2 People v. McKay, 18 Johns. 212, 217; 
State v. Dozier, 2 Speers, L. 211; State v. 
Williams, t Rich. L. 188. 

3 People v. McCann, 3 Park. C. R. 272; 
People v. Cummings, ib. 343; People v. 
Robinson, 2 Park C. R. 235 (overruling 
McGuire v. People, 2 Park. C. R. 148). 

4 People v. Johns, 24 Mich. 215. 

6 Rolland v. Com., 82 Pa. St. 806, 322. 

6 People v. Johns, 24 Mich. 215; Ma- 
ples v. Park,17 Conn. 238; Statev. Stokely, * 
16 Minn. 282; Fellow’s Case, 5 Me. 833; 
Com. v. Green, 1 Ashm. (Penn.) 289. See 
also Davis v. State, 25 Ohio St. 369. 
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substantial defects, such as a failure to sign the return, it may 
be quashed, or the court may direct the officer to amend it.? 

(6) Time of making Return. — By analogy to the rule relating 
to statutes which prescribe the time of drawing the names of the 
panel,” it has been held that the time prescribed by statute within 
which the sheriff should make return of the writ, is directory 
merely. But a conviction in a capital case was reversed where 
it appeared that the return was not filed until the day upon 
which the defendant was sentenced, two days after the trial.‘ 
And this is not without reason ; for until the names of those 
summoned are returned, the prisoner has no opportunity to know 
definitely who are to compose the panel, or to prepare his chal- 
lenges, or, through his counsel, watch the proceedings taken to 
procure additional jurors. 

(7) Jurors summoned but not returned. —If jurors have been 
regularly summoned but not returned, and such jurors attend, 
they may, upon making affidavit to that fact, be sworn accord- 
ingly. 

(8) Jury summoned by Improper Officers. — Where the list of 
those to be summoned is selected and drawn, as already stated, 
it would seem, for reasons already suggested, unimportant 
whether they are summoned by the officer designated by statute, 
or by some other officer,® unless the circumstances raise a suspi- 
cion that some of them have been purposely returned not found. 
Thus, it has been held that, when the sheriff has been directed 
to summon a jury, he may do it himself, or cause it to be done 
by his deputies or by constables.’ But this statement will ob- 
viously not hold good in case of the summons of a special venire, 
as practised in some of the states. We allude to jurisdictions in 
which the sheriff is directed to go out, in case of a deficiency of the 
regular panel, or where a special venire is awarded in a capital 
case, and bring in such persons as he sees fit. Here he exercises 
the power of selection confided to the sheriff at common law, and 
the character of the person by whom such an important duty is 


1 Dewar v. Spence, 2 Wheat. 211; Com. 4 State v. Vegus, 19 La. An. 105. 
v. Miller, 4 Phil. 210; Com. v. Green, 1 5 Patterson’s Case, 6 Mass. 486; Anon., 
Ashm. (Pa.) 289, 201; Com. v. Chauncy, 1 Pick. 196. 
2 Ashm. 90; Com. v. Parker, 2 Pick. 549. 6 Ante, § 3. 
2 Ante, § 15. 7 People v. MceGery, 6 Park. C. R. 653. 
8 Mawry v. Starbuck, 4 Cal. 274; State 
v. Squaires, 2 Nev. 226. 
VOL. II. —N. 8. 49 


r 
r 
> 


716 CHALLENGE TO THE ARRAY. 

performed is very material. But where the special venire con- 
sists of additional names drawn from the jury box or wheel, and 
the officer acts merely as a messenger to notify them to come 
into court, it is not, in the absence of circumstances creating a 
suspicion of an intentional omission to summon some of them, a 
matter of much moment by whom the duty is performed.) 

(9) Objections to the Persons summoned. — Objections to the 
persons summoned, in the absence of fraud, such as we have al- 
ready considered, are generally, if not always, made by chal- 
lenges to the polls, and not by challenges to the array. Thus, it 
is not a good cause of challenge to an array brought in under a 
special venire, that some of the persons summoned are incompe 
tent, there being no evidence of unfairness on the part of the 
summoning officer ;? nor that some.of them are non-residents, if 
they were summoned through inadvertence merely ;* nor even 
that the sheriff had knowingly summoned persons who were wit- 
nesses for the prosecution, or who had sat as jurors upon a former 
trial of the same case.* 

§ 17. Re-SUMMONING MEMBERS OF QUASHED PANEL.— The 
inutility of making challenges to the array, under the American 
system, is illustrated by a series of cases which hold that where 
the array has been challenged, the challenge sustained, the panel 
quashed, and a special venire or other order or precept issued to 
the sheriff to bring in new jurors, he may properly re-summon 
the members of the quashed panel,® unless the panel has been 
quashed because the wheel has been tampered with.® 


Srymour D. THOMPSON. 
Sr. Louis, Mo. 


1 By the Criminal Practice Act of Cal- 
ifornia, § 337 (Penal Code Cal., § 1064), 
it is provided that when a panel is formed 
from persons whose names are not drawn 
as jurors, a challenge may be taken to the 
panel on account of any bias of the offi- 
cer who summoned them, which would be 
a good cause of challenge to a juror. See 
People vy. Coyode, 40 Cal. 586; People v. 
Welch, 49 Cal. 174; People v. Rodrigues, 
10 Cal. 50. Undoubtedly this statute is 
nothing more than a declaration of a rule 
of the common law, under which the sher- 
iff exercised both the office of selecting 
and summuning, and any bias in a juror 


which constituted a good cause to chal- 
lenge him would, if it existed in the sher- 
iff, be a good cause of challenge to the 
array. Ante, § 3. 

2 Mitchel v. State, 43 Tex. 517. 

8 Gray v. State, 55 Ala. 56; Hall v. 
State, 40 Ala. 698. See also Hayes v. 
Reg., 10 Irish L. 53 

4 Baker v. Harris, 1 Winst. (N. C.) 277. 

5 Caperton v. Nickel, 4 W. Va. 178; 
State v. Degania, 69 Mo. 485; State v. 
Owen, Phill. L. 425; State v. McCarry, 68 
N. C. 88; Smith v. State, 4 Nev. 227. 

§ Kell vy. Brillinger, 84 Pa. St. 276. 
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INSANITY AS A DEFENCE. 


In the twenty-first year of the reign of Henry VII. the Year 
Book tells us that “ A man was arraigned for the murder of a 
child, and it was found that at the time of the murder the felon 
was not of sane memory, by which it was determined that he 
shall go free, quod nota bene,” &c.1 This is perhaps the oldest 
adjudication upon the question of the legal responsibility of an 
insane person; but it goes no further than his responsibility: it 
does not tell us anything of the tests by which the question of 
his insanity is to be determined, nor of the evidence which is to 
be required to establish it. It settles, however, the common-law 
rule, that a man is not to be legally punished for an act done by 
him while insane. 

It may be that the courts and juries of those days, without 
settled tests, arrived at the practical point of the moral responsi- 
bility of the accused in as satisfactory a way and with as much 
correctness as can be done now, when the issue is in most places 
to be decided under technical rules which leave little to the gen- 
eral discretion of the jury. But with the growth and develop- 
ment of the law in other directions the law on this point has - 
grown, and two questions have been evolved on which the whole 
matter hangs, and which have been answered in many different 
ways. These two questions are : — 

I. What insanity will constitute an excuse for an unlawful 
act ? 

II. What is the rule of evidence as to the proof of the 
insanity ? 

At a time when such questions are prominent, and when there 
seems to be a disposition to approve or urge such a construction 
of the law, if it be possible, as will make insanity valueless as a de- 
fence, at least, in one case, it may be useful to consider what is the 
true answer of the law to each of the questions proposed. The 
honor of the nation is concerned that it should not directly or 
indirectly deprive any particular man, on account of the nature 
of his offence, and the indignation excited by it, of any protec- 


1 Y. B. 21 H. VII. 31 4. 
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tion which the law, justly construed, affords to others in like 
position. It is desirable to consider the law fairly and candidly, 
and to see what is the just measure of the immunity extended to 
the insane criminal. 


I.— Wuat INSANITY WILL CONSTITUTE A DEFENCE IN CRIM- 
INAL CASES? 


There appears to be no question that at common law, as 
now chiefly by statute, insanity was not only a defence to the 
indictment, but, if it existed at the time of the proposed arraign- 
ment, trial, sentence, or execution of a criminal, would prevent 
further proceedings. The reason, of course, was that one who is 
non compos mentis is supposed not ‘to be advised how to plead, 
not to be able to defend himself, and (in the case of judgment or 
execution of sentence) it is supposed that if he were of sound 
mind he might urge some reason why judgment or execution 
should not take place. It is somewhat curious that the only 
exception to the immunity of a lunatic should be found in refer- 
ence to these matters, for his insanity would seem to be at least 
as strong a reason against trying him as against punishing him. 
But by the 33 H. VIII. c. 20, it was enacted that if one accused 
of high treason should become insane after the commission of the 
alleged offence, he might be tried in his absence, and, if found 
guilty, might be executed. This act, however, was repealed by 
1 & 2 Phil. & Mary, c. 10, and seems to constitute the only excep- 
tion to the general exemption from responsibility for their acts, 
which attaches to lunatics. 

There is no trace of any very early discussions of the question 
of what insanity will be a defence. Fitzherbert defines an idiot, 
who, of course, is one of the irresponsible persons, as follows: 
** And he who shall be said to be a sot and idiot from his birth is 
such a person who cannot account or number twenty pence, nor 
can tell who was his father or mother, nor how old he is, &c., so 
as it may appear that he hath no understanding of reason what 
shall be for his profit or what for his loss; but if he hath under- 
standing, that he understand and know his letters, and read by 
teaching or information of another man, then it seemeth he is 
not a sot or a natural idiot.”! This definition only includes 


1 B. 233 B. 
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idiots, and is criticised by Lord Hale as being too narrow, but it 
is interesting as showing an early attempt to set up a standard in 
law for the measuring of mental capacity. Before long there 
came to be much elaboration in the classification of non compotes 
mentis, and the law substantially as it is in most places now was 
laid down at a comparatively early date. 

It is in Lord Hale’s Pleas of the Crown that we first seem to 
reach settled law. He divides dementia (under which name he 
includes all defects of the mind) into three classes : — 

1. Idiocy, or fatuity @ nativitate vel dementia naturalis. 

2. Dementia accidentalis vel adventitia, which includes what we 
call insanity. 

8. Dementia affectata, which includes drunkenness or any sim- 
ilar affection produced by the use of drugs and the like. 

The second of his great divisions, dementia accidentalis, he 
divides into two classes : — 

(1.) Partial insanity: quoad hoe vel illud insanire. 

(2.) Total alienation of the mind. 

Besides these, he makes another and different division of 
dementia accidentalis into — 

(1.) Permanent or fixed madness (phrenesis). 

(2.) Interpolated by certain periods and vicissitudes (lunacy). 

Of dementia affectata, he says that it is only a defence in two 
cases : — 

(1.) If by unskilfulness of a physician or contrivance of an 
enemy one eat or drink what causes temporary or total lack of 
mind. 

(2.) If drunkenness be so long a habit as to permanently affect 
the mind.} 

Though these divisions are chiefly matters of curiosity now as 
to their phraseology, yet they certainly have been in substance 
adopted by the law; and Lord Hale’s rules of responsibility drawn 
from them are, in a different form, largely followed. He holds 
that a partial insanity will not be a defence of itself, that the 
mere showing the existence of partial insanity is not enough; 
and with some hesitation he gives this rule for a test: “Such a 
person as, laboring under melancholy distempers, hath yet ordi- 
narily as great understanding as ordinarily a child of fourteen 
years hath, is such a person as may be guilty of treason or fel- 


1 1 Hale P. C. 29 et seg. 
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ony.”! Doubtless the test of “a child of fourteen years” is 
vague; but if we take the modern formula, and say that the ac- 
cused may be found guilty if he could appreciate the nature and 
quality of his act and knew that it was wrong, we are probably 
following the rule that Lord Hale meant to lay down. So as toa 
person subject to attacks of insanity with lucid intervals, the law 
is now as Lord Hale laid it down, that the act, if done in a lucid 
interval, is acrime. At any rate, it is here that we first find a 
careful consideration of the subject, and it affords a starting- 
point from which the variations of the law in later cases may be 
reached by a more or less regular evolution. 

In 1725, in the case of Edward Arnold,? who was indicted for 
shooting at Lord Onslow, the defence of insanity was set up, 
and here we seem to get the first intimation of the rule which 
makes a knowledge of right and wrong the test of responsibility 
set forth clearly. Mr. Justice Tracy, in his charge to the jury, 
says: “If he [the prisoner] was under the visitation of God, 
and could not distinguish between good and evil, and did not know 
what he did, though he committed the greatest offence, yet he 
could not be-guilty of any offence against any law whatsoever.” 
Further on he says: “ If you believe he was sensible and had the 
use of his reason, and understood what he did, then he is not 
within the exemptions of the law.” Though a court at the 
present day would probably consider this charge at all events 
misleading, yet it was long the custom to charge much in this 
way, and it cannot be said that the law as stated there is erro- 
neous. It is, however, more accurately stated by the Solicitor- 
General (Charles Yorke), arguendo, in the case of Lord Ferrers, 
who was tried for murder in 1760. In this case the Solicitor- 
General stated the test was this: “Was he [Lord Ferrers] 
under the power of it [insanity] at the time of the offence com- 
mitted? Could he, did he, at that time, distinguish between 
good and evil?” This limitation of the power of distinguishing 
between good and evil to the act itself brings the test to almost 
exactly that given by the judges in MecNaughten’s Case, which 
we shall consider later. The law in general as to insanity was 
stated by the Solicitor-General to be that “If there be a total 
permanent want of reason, it will acquit the prisoner. If there 
be a total temporary want of it when the offence was committed, 


1 1 Hale P. C. 30. 2 16 How. St. Tr. 695. 
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YUM 


INSANITY AS A DEFENCE. 721 


it will acquit the prisoner ; but if there be only a partial degree 
of insanity mixed with a partial degree of reason, not a full and 
complete use of reason, but (as Lord Hale carefully and emphat- 
ically expresses himself) a competent use of it sufficient to have 
restrained those passions which produced the crime; if there be 
thought and design; a faculty to distinguish the nature of 
actions ; to discern the difference between moral good and evil, — 
then upon the fact of the offence proved the judgment of law 
must take place.” 

The next important case after Lord Ferrers’ certainly tended 
to depart from the old rule of a knowledge of right and wrong 
as the proper test of sanity, though counsel showed the usual re- 
luctance to formally opposing the authorities and made the usual 
attempts to distinguish opposing cases. This was the trial of 
James Hadfield ' for high treason in shooting at the king; and 
while the chief matter of interest is in the speech of Erskine for 
the defence, which cannot strictly be considered as authority, 
yet the case has always attracted much attention. Erskine pro- 
posed delusion as the true test of criminal responsibility, and 
states the law to be that (apart from idiots and raving maniacs) 
he alone is excused “ whose whole reasoning and corresponding 
conduct, though governed by the ordinary dictates of reason, 
proceed upon something which has no foundation or existence.” 

But it cannot be said that the rule here stated by Erskine is, 
as he laid it down, the law. In Regina v. Oxford,? Lord Den- 
man, C. J., expressly says that statements of counsel are not to 
decide the matter, and he then states what may be said to be the 
rule now in England. ‘The question is, whether the prisoner 
was laboring under that species of insanity which satisfies you 
that he was quite unaware of the nature, character, and conse- 
quences of the act he was committing, or, in other words, whether 
he was under the influence of a diseased mind, and was really 
unconscious, at the time he was committing the act, that it was a 
crime.” Shortly after Oxford’s trial, however, arose Mc Naughten’s 
Case,® on the trial of which Lord Chief Justice Tindal instructed 
the jury that “the question to be determined is whether at the 
time the act in question was committed the prisoner had or had 
not the use of his understanding, so as to know that he was doing 
a wrong or wicked act.” The case gave rise to a discussion in 


1 27 How. St. Tr. 1282. 29C. & P. 526. 3 10C. & F. 200. 
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the House of Lords on the question of insanity in its relation to 
such crimes, and as a result of the debate five questions were 
submitted to the judges, four of which bear directly upon the 
matter which we are considering. These questions were as fol- 
lows: — 


“Ist. What is the law respecting alleged crimes committed by persons 
afflicted with insane delusion in respect of one or more particular subjects 
or persons ; as, for instance, where, at the time of the commission of the 
alleged crimes, the accused knew he was acting contrary to law, but did 
the act complained of with a view, under the influence of insane delusion, 
of redressing or revenging some supposed grievance or injury, or of pro- 
ducing some supposed public benefit ?” 

“2d. What are the proper questions to be submitted to the jury, when 
a person alleged to be afflicted with insane delusion respecting one or more 
particular subjects or persons is charged with the commission of a crime 
(murder, for example), and insanity is set up as a defence ?” 

«3d. In what terms ought the question to be left to the jury; as to the 
prisoner’s state of mind at the time when the act was committed?” 

“4th. Ifa person under an insane delusion as to existing facts commits 
an offence in consequence thereof, is he thereby excused ? ” 


These questions cover the whole ground as to the nature of 
partial insanity as a defence, and the answers of the judges are 
highly important and interesting as a solemn expression of opin- 
ion by the highest legal authorities, on this matter, of England. 
Mr. Justice Maule (who answered separately) said, in answer to 
the first and fourth questions, that “ to render a person irrespon- 
sible for crime on account of unsoundness of mind, the unsound- 
ness should, according to the law as it has long been understood 
and held, be such as rendered him incapable of knowing right 
from wrong.” To the second question he replied that * guilty 
or not guilty” was the only question necessarily left to the jury, 
but that the judge might submit such other questions as in his 
discretion the evidence made proper. To the third question he 
answered that there are no terms which are required by law, 
but they should be not inconsistent with the law as laid down 
in his answer to the first question. Lord Chief Justice Tindal, 
speaking for himself and the other judges (except Mr. Justice 
Maule), said, in answer to the first question, that the accused is 
“punishable according to the nature of the crime committed, if 
he knew at the time of committing such crime that he was acting 
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contrary to law.” In answer to the second and third questions, 
they laid down a rule the terms of which have become so familiar 
in the law that they may be said to constitute the regular for- 
mula in places where the theory of responsibility held by the 
English courts is the law. He said that there was no exemption 
from responsibility unless, “ at the time of the committing of the 
act, the party accused was laboring under such a defect of reason, 
from disease of the mind, as not to know the nature and quality 
of the act he was doing; or, if he did know it, that he did not 
know he was doing what was wrong.” This the judges consid- 
ered the more accurate way of putting the question to the jury, 
though they thought that the more general form, as used by Mr. 
Justice Tracy in Arnold’s Case and laid down by the Solicitor- 
General in Lord Ferrers’ Case, was rarely, if ever, misleading. To 
the fourth question the Lord Chief Justice replied that the ac- 
cused **must be considered in the same situation as to responsi- 
bility as if the facts with respect to which the delusion exists 
were real.”” The law as here laid down is supported by the 
highest authority, and has been followed in many States in this 
country. It is, after all, but a more precise and accurate state- 
ment of what was without doubt intended by Lord Hale and Mr. 
Justice Tracy. Lord Hale’s test of the understanding of a child 
of fourteen, and Mr. Justice Tracy’s, of a general knowledge of 
right and wrong, were only a broad way of stating the same thing ; 
and it can be easily seen from what they say that had it been 
shown that a prisoner having such understanding and knowledge, 
in general, was nevertheless unconscious of the wrong of a given 
offence committed, they would not have held him responsible. 
And such is the law of England. 

In the United States we find the greatest divergency of opinion. 
There may be said to be a tendency toward leaving the question 
more to the discretion of the jury than it is under the English 
rule, though many States have adopted that rule. In some of 
the States the question is left to the jury in a general way as to 
whether the insanity caused the crime ; in others the defendant's 
knowledge of right and wrong is made the test, as in England; 
while in still others the test of the knowledge of right and wrong 
is coupled with an inquiry as to the power of the defendant to 
control his actions. These three classes, of which the first is 
probably increasing, form a fair division of the different States. 
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The right and wrong test may be said to prevail in New York,! 
in spite of some decisions which go further in recognizing “ moral 
insanity,”’ so called. The same rule prevails in California,? New 
Jersey,* Wisconsin, Missouri,® Tennessee,® Texas,’ Alabama,’ 
Virginia,® Louisiana,’ North Carolina," Maine,” Georgia,” Mis- 
sissippi,* Delaware, and Nebraska. 

To the test of a knowledge of right and wrong is added an 
element of the power of the accused to control his acts and apply 
his sense of the moral nature of his act, in Massachusetts,” Penn- 


sylvania,'® Ohio, Iowa,” Minnesota,”4 and Kentucky.” 
The question of the defendant’s responsibility is left in broad 
general terms to the jury in Illinois, Indiana,* Kansas,” Michi- 


gan, and New Hampshire.” 


1 Willis v. The People, 32 N. Y. 715; 
Freeman v. People, 4 Den. 28; People v. 
Montgomery, 13 Abb. Pr. N. 8. 207; Wag- 
ner v. People, 2 Keyes, 684. ‘The inferior 
courts have not always adhered to the 
rule as given above. See People v. Kleim, 
1 Edm. 13; People v. Divine, Ibid. 594; 
McFarland’s Trial, 8 Abb. Pr. N. S. 57. 
The first two cases were in Oyer and 
Terminer and the last in the General Ses- 
sions. 

2 People v. Coffman, 24 Cal. 230. 

3 State v. Spencer, 1 Zabr. 196. 

4 State v. Wilner, 40 Wis. 304. 

5 State v. King, 64 Mo. 591, where the 
court expressly states that “moral in- 
sanity ” is no excuse for crime. 

6 Dove v. State, 3 Heisk. 348. 

7 Thomas vy. State, 40 Tex. 60. 

8 Powell vy. State, 25 Ala. 21. 

® Boswell’s Case, 20 Gratt. 860. 

10 State v. Burns, 25 La. Ann. 302. 

11 State vy. Haywood, Phil. L. R. 376. 

12 State v. Lawrence, 57 Me. 574. 

18 Anderson v. State, 42 Ga. 9. 

14 Kelly and Little v. State, 3 S. & M. 
518. 

15 State v. Pratt, 1 Houst. Cr. 249. 

16 Wright v. People, 4 Neb. 407. 

17 Commonwealth v. Rogers, 7 Met. 500. 
It is somewhat doubtful from the opinion 
whether the court meant, in speaking of 
lack of control, anything else than a state 
of insane frenzy without a comprehension 
by the lunatic of what he was doing, but 
on the whole the charge seems to go rather 
farther than that. 


18 Ortwein v. Commonwealth, 76 Pa. St. 
414; Brown v. Same, 78 id. 122; Sayres v. 
Same, 88 id. 291. 

19 Blackburn v. State, 23 Ohio St. 146. 
The court added to the right and wrong 
test the question: “ Was the accused a 
free agent in forming the purpose to 
kill ?” 

20 State v. Felter, 25 Iowa, 67. 

21 State v. Gut, 13 Minn. 341. The 
further question here was as to whether 
the defendant had “ mental power suffli- 
cient to apply that knowledge [i.e. of right 
and wrong] to his own case.” 

22 Smith v. Commonwealth, 1 Duv. 224. 

23 Hopps v. People, 31 Ill. 385, where 
the jury are to acquit if the affection of 
insanity “was the efficient cause of the 
act,” and the prisoner “ would not have 
done the act but for that affection.” 

24 Stevens vy. State, 31 Ind. 485. The 
proper question for the jury here was held 
to be whether the accused had “ mental 
capacity to commit the crime charged.” 

25 State v. Crawford, 11 Kan. 82. A 
dictum in this case is to the effect that 
“no act which is the result of insanity, 
total or partial, . . . . can be a crime.” 

26 People v. Garbutt, 17 Mich. 9. The 
court held it no error to refuse a request 
to charge as in Hopps v. People, supra, be- 
cause they were not satisfied that other 
portions of the charge did not cover the 
ground, indicating that such a charge 
would have been proper. 

21 State v. Bartlett, 43 N. H. 224; State 
v. Jones, 50 id. 864. 
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The United States courts in general have adhered to the test 
of a knowledge of right and wrong.! 

It appears from this that in sixteen States the accused is held 
responsible, if he knew what he was doing, and knew it to be 
wrong; in five States the question is left to the jury in sub- 
stantially the same way that it was in People v. Hopps,? namely, 
whether the insanity was the efficient cause of the crime; in six 
States the test is whether he had sufficient power to control his 


action, and knew that it was wrong. It is a little doubtful in» 


which category Massachusetts should be placed, for Chief Justice 
Shaw’s charge in Commonwealth v. Rogers® leaves one in some 
doubt as to whether he meant to recognize an irresistible impulse 
as a defence, or whether he only referred to a state of mind in 
which the accused was incapable of appreciating the nature and 
quality of his act. But, in any event, the great preponderance is 
in favor of the right and wrong test, as adopted by the English 
courts. 

This view, that an insane person who knows that he is doing 
wrong is responsible, or the other view, that a person under an 
insane delusion is to be treated as if the facts that he imagines 
are real, has been violently attacked by Ray.‘ He objects that it 
limits too narrowly the scope of the operation of an insane affec- 
tion, and that if a person who is insane does not reason logically, 
he does not have the consideration which is justly due him. If, 
for instance, a man under an insane delusion that others are con- 
tinually plotting against him to ruin his reputation or fortune 
kills them, he is not excused ; for even if they were so plotting, 
he would have no right to destroy them. But, it is argued, one 
whose mind is affected by insanity cannot and does not reason 
about such things, and cannot be held to a strict accountability 
for taking upon himself the avenging of his fancied injuries. 

There seems to be much force in this reasoning. It is impos- 
sible to draw inferences of any kind that will be trustworthy in 
the case of an insane person. The forms and results of mental 
affection are so various and so little understood, that there is great 
danger of error in endeavoring to hold to any fixed rule in de- 


1 United States v. McGlue, 1 Curt. C. 8 Supra. 
C.1; United States v. Holmes, 1 Cliff. 98 ; # Ray’s Med. Juris. of Insanity, Intro 
United States v. Shults, 6 McL. 121. duction. 

2 Supra. 
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termining the responsibility of its victims. Moreover, it must 
often be impossible for a jury to answer satisfactorily the ques- 
tions as to the state of mind of a defendant, which are, as we have 
seen, generally left to it. But if the question were put in the 
more general form, which leaves to the jury the simple inquiry 
whether the accused was responsible for his acts, or (as it was 
put in Hopps v. The People!) whether the insanity was * the effi- 
cient cause of the act,” it might be more easily and correctly 
answered. In the case of State v. Jones,2 Mr, Justice Ladd re- 
views the whole question in an exhaustive and able opinion, and 
points out that the fixing of certain tests, as was done in Me- 
Naughten’s Case, in reality trenches upon the province of the 
jury. The rule being established that an insane person is not 
responsible to the law for his acts, and evidence to support the 
plea of insanity having been put in, in any given case, the inquiry 
is limited to two questions: 1. Did the prisoner commit the act 
alleged? 2. Was he insane when he did the act? Now, these 
two questions are simple and direct, but the common practice 
has been to limit and confuse the second question by limiting the 
range of the inquiry. Ifa person does an act because he is insane, 
and if this is a defence, the jury, as sole judges of fact, ought to 
decide the matter untrammelled by arbitrary rules. What these 
rules practically amount to is a statement by judges, who are in 
no way competent as experts, as to what state of the mind shows 
insanity as to a given act; and this statement is binding on the 
jury even though the most competent experts should unanimously 
agree that the tests prescribed were wholly inadequate, or that 
no inflexible test could be applied. The weight of authority is 
certainly in favor of the rules given in McNaughten’s Case ; but is 
not the weight of principle and reason as strongly the other way ? 


Il.— Wauaat Is THE RULE or EVIDENCE AS TO THE PROOF 
OF INSANITY? 


In considering the question of the rule of evidence in these 
, eases, we come to a matter on which courts can speak with more 
certainty and authority, but on which they have no more agreed 
than they have on what constitutes insanity. Three views are 
found: 1st, Insanity must be proved by a preponderance of tes- 


1 Supra. 


2 Supra. 
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timony ; 2d, Insanity must be proved beyond a reasonable doubt ; 
3d. If the jury have a reasonable doubt of sanity, they must ac- 
quit. The correctness of each position is easily demonstrable if 
the premises are granted, and it is as to these premises that the 
holders of the first two views and of the last radically differ. 
The question does not appear to have been early debated, but in 
Hadfield’s Case two expressions of opinion are found, Erskine, in 
opening for the prisoner, after setting forth the insanity which was 
his defence, said: ** The whole proof, therefore, is undoubtedly cast 
on ME.” But Lord Kenyon said, after hearing the evidence for 
the prisoner, “ The facts . . . bring home conviction to one’s 
mind that . . . he [the prisoner] was in a very deranged state. 
I do not know that one can run the case very nicely; if you do 
run it very nicely, to be sure it is an acquittal. His sanity must 
be made out to the satisfaction of a moral man, . . . yet, if the 
scales hang anything like even, throwing in a certain proportion 
of mercy to the party.” Here the counsel for the prisoner laid 
down a severer rule than that given by the court, certainly an 
unusual spectacle ; but it cannot be denied that Erskine’s state- 
ment is law in England now and Lord Kenyon’s is not. In 
Regina vy. Ozford, Lord Denman said that the insanity must be 
“shown,” and (to cite no other cases) in the answers of the 
judges in McNaughten’s Case? it is said that the insanity must 
be “ clearly proved.” 

In America, though some doubt arises from the language of 
some decisions, New Jersey seems to stand alone in holding that 
insanity must be proved beyond a reasonable doubt. Massachu- 
setts, Maine,’ Virginia,® California? Louisiana,$ Minnesota,® 
Georgia,” Mississippi,’ Alabama,” Ohio, Missouri, Pennsyl- 
vania, Delaware,’ and Texas ” hold the burden to be upon the 
prisoner, some of them leaving the degree of proof required an 
open question. The United States courts, at least in the First 


19C. & P. 625. 11 Kelly and Little v. State, 3S. & M. 518. 
2 10C. & F. 200. 12 State v. Brinyea, 5 Ala. 241. 

8 State v. Spencer, 1 Zabr. 196. 18 Loeffner v. State, 10 Ohio St. 598, 

* Commonwealth v. Rogers, 7 Met. 500. 14 State v. King, 64 Mo. 591. 

5 State v. Lawrence, 57 Me. 574. 15 Sayres v. Commonwealth, 88 Pa. St. 
6 Boswell’s Case, 20 Gratt. 860. 291. 

* People v. Coffman, 20 Cal. 230. 16 State v. Pratt, 1 Houst. Cr. 249. 

8 State vy. Burns, 25 La. Ann. 802. 11 Webb v. State, 9 J. & J. 490; King v. 
% State v. Gut, 138 Minn. 341. State, id. 515. 

10 Choice v. State, 31 Ga. 424. 
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Circuit,! hold that the burden is on the prisoner. But New 
Hampshire,? Nebraska,’ Tennessee,‘ Illinois,> Indiana,® Kansas,’ 
Kentucky,’ Michigan,? New York,!® and North Carolina™ hold 
that where the jury has a reasonable doubt of the prisoner’s 
sanity he must be acquitted. A slight preponderance of author- 
ity, therefore, favors the theory that a defendant alleging his in- 
sanity must prove it. 

In considering which of the two theories is more correct in 
principle, it is desirable to consider the reasoning by which the 
advocates of either support their respective positions. In State 
v. Spencer," Chief Justice Hornblower treats the two pre- 
sumptions, of innocence and of sanity, as of equal weight. He 
says: “If it were doubtful whether the prisoner committed the 
act, then the jury ought to find in his favor; for where the jury 
find a reasonable ground for doubt whether the accused commit- 
ted the homicide, they ought to acquit. There the presumption 
of law is in favor of the innocence of the party ; every man is pre- 
sumed to be innocent until he is proved guilty. But where it is 
admitted or clearly proved that he committed the act, but it is 
insisted that he was insane at the time, and the evidence leaves 
the question of insanity in doubt, there the jury ought to find 
against him. For there the other presumption arises, namely, 
that every man is presumed sane until the contrary is clearly 
proved, ... The proof of insanity at the time of committing the 
act ought to be as clear and satisfactory, in order to acquit him on 
the ground of insanity, as the proof of committing the act ought to 
be in order to find a sane man guilty.” There certainly seems to 
be no reason why the strongest proof of the existence of so ab- 
normal a state as insanity should not be required, and yet the 
force of presumptions is often arbitrarily settled, and not always in 
accordance with their natural weight. This presumption of san- 
ity should, it would seem, be one of the strongest of all presump- 
tions, and yet many courts have declared that it simply serves to 
make out a prima facie case for the prosecution, and vanishes at 

1 United States v. McGlue, 1 Curt. C. 6 Stevens v. State, 81 Ind. 485. 

C. 1; United States v. Holmes, 1 Cliff. 98. 1 State v. Crawford, 11 Kan. 42. 

2 State v. Bartlett, 48 N. H. 224; State 8 Smith v. Commonwealth, 1 Duv. 224. 
vy. Jones, 50 id. 369. 9 People v. Garbutt, 17 Mich. 9. 

8 Wright v. People, 4 Neb. 407. 0 People v. McCann, 16 N. Y. 58. 

4 Dove vy. State, 3 Heisk. 348. 11 State v. Cunningham, 72 N. C. 469. 


5 Hopps v. People, 31 Ill. 885; Chase  ' Supra. 
v. People, 40 id. 352. 
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the production of so much opposing evidence as will raise a doubt 
of sanity. While this latter view is contrary to reason and the 
bulk of authority, the peculiar sanctity which Chief Justice 
Hornblower gave it appears to rest mainly on his ipse dizit, and 
there does not seem to be any universally accepted view on this 
oint. 

: The view of those who maintain that the burden is upon the 
defence of proving insanity by a preponderance of evidence is 
that the plea is one in confession and avoidance, and that the 
new matter, insanity, which is pleaded in avoidance, must be 
proved by the pleader, but that there is no ground for placing 
upon him the same burden that is laid upon the prosecution by 
an arbitrary rule. 

The view of those who hold that a reasonable doubt of insan- 
ity should acquit is well set forth in McCann v. The People :} 
“If there be a doubt about the act of killing, all will concede that 
the prisoner is entitled to the benefit of it; and if there be any 
doubt about the will, the faculty of the prisoner to discern be- 
tween right and wrong, why should he be deprived of the benefit 
of it, when both the act and the will are necessary to make out 
the crime?” 

It is difficult to see how this last view ever gained currency. 
Indeed, its supporters are somewhat troubled by the position of 
those who claim that the plea of insanity is one of confession and 
avoidance, and they have been driven to dispose of this objection 
by denying the fact on the ground that this plea denies malice, 
which is an essential of every crime, and is therefore a traverse. 
This position is, of course, utterly untenable, and has been ably 
exposed in State v. Lawrence.2 To appreciate the fallacy, it is 
only necessary to consider the case of a plea of confession 
and avoidance in an action of tort. To a tort are necessary two 
things, damnum and injuria, corresponding precisely to the act 
and the malice ina crime. Now, a plea of confession and avoid- 
ance confesses the damnum, and, to be good, must confess facts 
from which, were there nothing more, the injuria would be pre- 
sumed, but avoids the effect of this confession by showing other 
facts which must, to be a defence, show that there is no injuria. 
The effect of the plea must be to deny the injuria. In exactly 
the same way, one who pleads insanity to an indictment admits 


1 Supra. 2 Supra. 
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facts from which malice is always, if there is nothing more, con- 
clusively presumed, but avoids the presumption by the fact of 
insanity, and so denies the malice. It is clear, therefore, that the 
plea of insanity corresponds precisely to any other plea of confes- 
sion and avoidance, and is not, simply because it denies malice, a 
traverse. The only other way in which this theory of the law 
can be defended is by saying that insanity is not new matter; 
that a sound mind is a necessary ingredient of crime, and is in- 
volved in the very idea of it; and that the presumption of sanity 
only goes so far as to render evidence needless if the issue be not 
raised. It would follow from this that if any defence which is 
not a denial of facts alleged in the indictment can be so far 
proved as to make the jury doubt whether it is not true, an ac- 
quittal must always follow ; for if insanity is impliedly denied by 
the indictment, so are all the other matters that can be alleged 
to mitigate or excuse the offence. This is certainly not law in 
many places, and a little reflection will make one see the alarm- 
ing consequences that would follow if it were. 

It seems, then, that authority and principle concur in holding 
that a defendant alleging insanity must prove it, and that it is 


probably the law that a preponderance of evidence will suffice, 
though this latter question cannot be said to be fully settled. 


Epwarp B. 
New York, N. Y. 


REISSUED PATENTS.— THE POSITION OF THE SUPREME 
COURT. 


In a recent opinion! Judge Blatchford said that no case had 
yet been decided by the Supreme Court which announced the 
proposition that a patent cannot be reissued where the claim is 
valid, and the descriptive parts of the specification sufficient to 
support it. The learned judge added: “ It will be a sad day for 
inventors and patentees when the highest tribunal does make an 
authoritative decision to that effect.” 

It is undoubtedly true that there has been no “ authoritative 
decision ” that the proposition stated by Judge Blatchford is a 
sound one; but it is not less certain that there is reason to 
believe that such a decision may be near at hand. Indeed, since 
the subject was examined by Judge Blatchford, the Supreme 
Court has given expression to views of a more advanced charac- 
ter than those which he found it difficult to explain away, which 
carry the subject to a point where the next step must take the 
court fairly across the line. 

For years it had been the accepted rule that the statutory pro- 
visions concerning reissues were to be liberally construed, so as 
to insure to the inventor the full enjoyment of his discovery. 
They were held to be intended to provide for the correction of 
whatever stood in the way of the broadest equity. The circum- 
stance that the inventor might have failed for any cause to pro- 
tect himself in all that he had invented, all that he was the 
first to bring to the knowledge of the world, was deemed to be 
a sufficient reason why the contract between him and the public 
should be reformed so as to give him title to everything he had 
done. The rule that had long been recognized was formulated 
in the case of Seymour v. Osborne, in which the following lan- 
guage was used: “ Power is unquestionably conferred upon the 
commissioner to allow the specification to be amended if the 
patent is inoperative or invalid, and in that event to issue the 
patent in proper form, and he may doubtless, under that author- 
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ity, allow the patentee to redescribe his invention, and to include 
in the description and claims of the patent, not only what was 
well described before, but whatever else was suggested or sub- 
stantially indicated in the specification or drawings which prop- 
erly belonged to the invention as actually made and perfected.” ! 

If this construction had seemed to be in any sense doubtful, 
the decision in Seymour v. Osborne was only the more authorita- 
tive ; the case had the characteristics of a leading one, and was 
accepted in all the circuits as a pointed announcement of the 
position of the appellate court. 

While the doctrine thus announced continued for some time to 
be regarded as settled law, there appears to have been an almost 
constant restiveness on the part of the judges which manifested 
itself at frequent intervals. 

As early as the year 1873, in the case of Carlton v. Bokee? 
Mr. Justice Bradley, writing the opinion of the court, said: “ We 
think it proper to reiterate our disapprobation of these ingenious 
attempts to expand a simple invention of a distinct device into 
an all-embracing claim, calculated by its wide generalizations and 
ambiguous language to discourage further invention in the same 
department of industry, and to cover antecedent inventions.” 

In 1876, in the case of Russell v. Dodge,’ the court, through 
Mr. Justice Field, took a very marked step. The point decided 
was of great importance, not only in its practical aspects, and as 
indicating the tendency of the judges, but especially as an an- 
nouncement of the view of the learned author of the opinion, 
and his disposition to break away from what he evidently re- 
garded with disfavor. 


Referring to the statute the following language was used : — 


“ According to these provisions a reissue could only be had where the 
original patent was inoperative or invalid by reason of a defective or insuf- 
ficient description or specification, or where the claim of the patentee ex- 
ceeded his right, and then only in cases where the omission had arisen 
from the causes stated, —‘ inadvertence, accident, or mistake ;’ and as 
reissue could only be granted for the same invention embraced by the 
original patent, the specification could not be substantially changed, either 
by the addition of new matter or the omission of important particulars, 80 
as to enlarge the scope of the invention as originally claimed. The object 
of the law was to enable patentees to remedy accidental mistakes, and the 
law was perverted when any other end was secured by the reissue.” 


1 11 Wall. 516. 2 17 Wall. 468. 3 8 Otto, 468. 
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The decision was that, although the patentee was the first to 
use fat liquor, although he was the first to discover that it could 
be used for the purpose specified, inasmuch as he had stated in 
his original specification that his discovery consisted in the use of 
fat liquor when in a heated condition, he could not enlarge his 
patent by eliminating the word “ heated.” Although he was the 
discoverer of the fact that fat liquor could be used, he did not 
know at the time of taking his patent that fat liquor could be 
used in a cold state, and, therefore, could not be heard to say 
that there had been any inadvertence, accident, or mistake. 

It is a noteworthy fact, too, that Seymour v. Osborne and Wicks 
v. Stevens — the latter a case to which more particular allu- 
sion is made below, and which, although in some sense obscure, 
is to be regarded as one of the stepping-stones in the development 
of the subject — are cited as sustaining the language that is made 
use of, and perhaps as being, in the mind of Mr. Justice Field 
and others of his brethren, irreconcilable only in respect of their 
incidents. 

Since the decision in Russell v. Dodge, the tendency of the 
court has been constantly gaining force. 

Two years later, in Powder Company v. Powder Works,! Mr. 
Justice Bradley, writing for an undivided court, said : — 


“The legislature was willing to concede to the patentee the right to 
amend his specification so as fully to describe and claim the very inven- 
tion attempted to be secured by his original patent, and which was not 
fully secured thereby in consequence of inadvertence, accident, or mistake ; 
but was not willing to give him the right to patch up his patent by the 
addition of other inventions, which, though they might be his, had not 
heen applied for by him, or, if applied for, had been abandoned or waived.” 


In the fall of 1880, in the case of The Giant Powder Co. v. 
The California Vigorit Powder Co.,2 Mr. Justice Field, while 
holding a circuit court, reiterated with emphasis the views to 
which he had, perhaps, given expression in Russell v. Dodge, and 
which may have been repeated by other members of the court 
with a purpose and after careful consideration. Certain it is that 
the explanation by the circuit justice of his own opinion differs 
materially from that of the accomplished judge of the second cir- 
cuit, and that the decision is squarely to the effect that a reissued 
patent can be taken only when the original is actually invalid by 
reason of “ accidental mistake.” 


1 98 U. S. 460. ® 18 Official Gazette, 1339. 
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The court said : — 


“ At present it is sufficient to say that it is manifest that if the reissued 
patent, standing alone, would be valid and operative, the original patent, to 
the extent of its claim, would be valid and operative also; in other words, 
that there is no foundation for the pretence that the original patent was 
invalid or inoperative from any defect of description. Its range or scope 
was more limited than the reissued patent,— that is all. It was a valid 
and operative patent to the extent of its claim, and that covered the 
invention described. There was, therefore, no case presented upon which 
the powers of the commissioner could be invoked. There was no invalid 
or inoperative patent from a defect of description to be corrected by a 
reissue. The specifications annexed to the original patent were clear and 
sufficiently explicit. . . . There was, therefore, nothing to correct in a 
reissue, according to the decision in Russell v. Dodge.’ The claim was as 
extensive as the invention specified, and there is no pretence that this was 
not sufficient. . . . 

“ The case might be rested here, but respect for the able and distinguished 
judges of the first and second circuits requires some notice of their deci- 
sions, . . . Their attention does not, however, appear to have been directed 
to the point that, if the original patent was valid and operative with the 
existing specifications, there was no cause for a reissue for the considera- 
tion of the commissioner. On the contrary, their opinions, like the argu- 
ment of counsel in the case, go to show that the original patent was valid 
and operative, and that its specifications were sufficiently comprehensive 
to include explosive absorbents, if the resulting compound could be safely 
used and stored and transported. If their positions be sound, there was 
no ground for a reissue, and the new letters cannot be sustained.” 


There can be no difference of opinion as to the effect of this 
language; and there is as little doubt that it was used with a 
full knowledge of the fact that it would tend to unsettle existing 
rules which were in a condition to be permanently set aside. It 
is not, of course, a decision of the court of last resort, but there 
are few who will hesitate in accepting it as an announcement 
that is in harmony with the current of thought of perhaps all 
the judges whose formal acquiescence is alone required to give it 
the full force of a final judgment. . 

In Swain Turbine, gc. Co. v. Ladd,? decided during December, 
1880, without dissent, Mr. Justice Bradley may have given ex- 
pression to the most advanced views which have yet been 
announced from the Supreme Bench. 

The learned judge said : — 
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“ The original specification, drawings, and model all agree in describing 
a specific wheel and associated apparatus as the subject of the invention 
secured by letters-patent.” 


After referring to the description of the different parts of the 
device, he proceeds to say : — 


“ Here we have a clear and distinct specification of an invention, and of 
the particular machinery which is its subject-matter. The wheel is not 
claimed either as to its form or mode of operation; nothing is claimed but 
the annular chamber, the peculiar gate-and-guide arrangement, and the 
step adjustment, none of which things are in controversy in this suit. 

“ But a change comes over the scene. The patent becomes the property 
of a corporation. . . : The usual remedy in such cases is resorted tv. A 
reissue of the patent is sought with expanded claims sufficiently general 
and comprehensive to embrace a wide monopoly of structure, and to shut 
up competing establishments. In this way the patent laws have been made 
the instruments of great injustice and oppression. The real object and 
design of a reissue of a patent has been abused and subverted. 

“, .. It was never intended to allow a patent to be enlarged, but to 
allow the correction of mistakes inadvertently committed, and the restric- 
tion of claims which had been improperly made, or which had been made 
too broad, — just the contrary of that which has come to be the practice. 
In a clear case of mistake, not error in judgment, the patent may un- 
doubtedly be enlarged, but that should be the exception.” 


After discussing the circumstances of the case under considera- 
tion, his Honor, referring to the original specification, proceeds to 
say :— 


“The invention of a wheel was not claimed at all. A wheel was de- 
scribed, but it was a wheel made after a particular pattern or form, and 
adjusted to a particular apparatus for the reception and discharge of the 
water. 

“, .. Instead of correcting inadvertent mistakes in the specification, 
which rendered the patent inoperative and void, the pretended corrections 
are evidently intended to widen the scope of the patent, and to make it 
embrace more than it did at first. So far as the description went, the 
original specification was as perfect as the new one.” 


The adjudication is not plainly to the effect that the patentee 
may not reissue his patent so as to claim all that is shown in the 
specification and drawings, but it goes a great ways in that direc- 
tion. It is certainly to the effect that a patentee may not take a 
reissue in which a device of a subordinate character is divorced 
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from its relations to other devices, and made the subject of a 
generic claim. It is not to be doubted that the original drawings 
showed a wheel of such a character that it supported “ the sweep- 
ing generalization” of the reissue. But the wheel was shown 
and described as being connected with an “ associate apparatus,” 
and the court said that the invention “ which was originally 
patented ” involved the use of the wheel and apparatus in con- 
nection with each other. 

As in other cases, the distinguished author of the opinion 
pointedly remarks that the purpose of the statutes was to permit 
the correction of what are denominated by Mr. Justice Field 
“accidental mistakes;” that, as was said in Russell v. Dodge, 
and in effect in later cases, the specification could not be so 
changed as to enlarge the scope of the invention as originally 
“ patented ;”” and the fact that the original specification was 
“as perfect as the new one” is emphasized with much signifi- 
cance. Indeed, if it were not that the language of the opinion, 
that is aimed at the doctrine of Seymour v. Osborne, and cases of 
similar purport, is not unmistakably within the necessities of 
the decision, the old construction would have little more than 
the form of disputable authority left to sustain it. 

While the departure in the direction already indicated has 
been going on, there have been scarcely less notable changes tak- 
ing place in another line of decisions that look toward the same 
conclusion. This class of cases may be said to be led by that of 
Wicks vy. Stevens, in which Mr. Justice Bradley wrote the opin- 
ion, Mr. Justice Woods, then a circuit judge, sitting with him, 
and concurring in the result. In that case, the court held that 
the fact that the applicant had originally made a claim, and after- 
ward acquiesced in its rejection, estopped him from taking a re- 
issued patent containing the rejected claim. The circuit justice 
said that the acquiescence in the rejection created an estoppel, 
which the patentee must be bound by; that he could not be 
heard to say that the deliberate acceptance of a patent, from 
which the claim had been stricken out, was in any just sense a 
matter of inadvertence, accident, or mistake. 

In Leggett v. Avery,' where the facts were substantially similar, 
the same learned judge, writing for the Supreme Court, made use 
of the following language : — 
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“ As before remarked, we consider it extremely doubtful whether a re- 
issued patent can be sustained in any case where it contains claims that 
have once been formally disclaimed by the patentee or rejected with his 
acquiescence, and he has consented to such rejection in order to obtain his 
patent. Under such circumstances, the rejection of the claim can in no 
just sense be regarded as a matter of inadvertence or mistake. Even 
though it was such, the applicant would seem to be estopped from setting 
it up on an application for a reissue.” 


In Hopkins, §c. Company v. Corbin,’ decided during the last 
term, Mr. Justice Woods, delivering the unanimous opinion of 
the court, cites with approval the cases above referred to, in- 
cluding that of Wicks v. Stevens, in which he sat while judge of 
the third circuit. The opinion, in which his views are formu- 
lated, may not go so far as some of the cases he cites, but this is 
sufficiently explained by the fact that the case did not require 
the application of an advanced construction. The opinion con- 
tains enough to show very plainly that its learned author acqui- 
esced in the reasoning in Wicks v. Stevens, and is in accord with 
his brethren, who have been especially conspicuous in directing 
the course of thought upon the subject. 

There are other opinions which contain statements that are 
_ scarcely less emphatic than those which have been mentioned ; 
and it is a significant circumstance that in no instance where 
these pointed remarks have been made has there been dissent. 
Although in several of the opinions the reasons why a departure 
is necessary are presented at length and with unusual warmth, 
there is nothing to indicate that any one of the judges preferred 
to limit his concurrence to the conclusion arrived at. It is safe 
to say that there is no ground to believe that there would be dis- 
sent if the judicial remark, if such it be, were made to rest on 
the unmistakable necessities of a case, instead of the convictions 
of individual judges. 

In brief, it is probable that the judges have made known their 
views, which lack the quality of an authoritative decision only 
because an occasion has not arisen which necessitated a more 
distinct assumption of a new responsibility. 

The remark of the judge of the second circuit, whose pro- 
foundly intelligent labors in a most difficult field have given 
him title to speak in advance of others, that, if new ground 
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is taken by the Supreme Court, the change will be felt by all 
who are interested, reflects the view of those who are best quali- 
fied to measure the effect. Continuing the observation, a part of 
which has been quoted, his Honor said : — 

“Large numbers of patents have been reissued and sustained in suits, 
and vast sums of money have been invested and expended in reliance on 
the reissues where they were worthless, if the fact that the claims of the 
original patents were valid and sustainable on the descriptions and draw- 
ings appended to them rendered the reissues invalid.” 


It might have been added that the effect would be, first, to 
invalidate two-thirds of the reissued patents now in force, and, 
second, completely to destroy the efficacy of the statute, as it has 
been heretofore construed by the circuit courts. It might have 
been said, indeed, that the effect would be to annul the most 
important part of the law of patents as it is now administered. 

But, in the light of the cases to which reference has been 
made, it is difficult to understand why the construction that 
seemed to be so plainly demanded did not sooner come to be 
regarded as artificial. The words “ inadvertence, accident, or 
mistake” may be sufficiently comprehensive to embrace every 
conceivable species of blunder, omission, or accident ; but when 
read in connection with their context, they appear, on their face, 
to have been intended to bear a special meaning, such as has 
been placed upon them by Justices Field and Bradley, rather 
than that which made them tantamount to a provision for an 
enlarged grant to be issued for the purpose of expanding a valid 
instrument. Of the two constructions, the earlier has the char- 
acter of a rule that is based in part upon convenience, while the 
later is a clear and natural interpretation that rests squarely on 
the letter of the act. 

The tendency of the court is so pronounced, and the judges 
have indicated their impressions so clearly, that it is impossible to 
escape the conviction that there will be no retrogression. The 
resting-place, it is thought, will be at the point indicated by Mr. 
Justice Field, where the court will hold that the terms “ inad- 
vertence, accident, or mistake” mean only, as stated by several 
of its members, ‘accidental mistake ;” and to sustain a reissued 
patent, it will be necessary to make it appear that, by reason of 
the mistake, the patent was inoperative. The existence of a 
defect, which has arisen from the failure of the patentee to de- 
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scribe and claim all that he may have shown in his application, 
will afford no ground for a reissue. 

The announcement of such a decision will be the beginning of 
a new era in the law of patents, which will be likely to be char- 
acterized by a general feeling of uncertainty and distrust that 
cannot fail to be productive of a serious disturbance of existing 
rights. Perhaps the correction lies in the enactment of new pro- 
visions that will in some way restore the earlier constructions. 
It would not be difficult to frame a statute which would accom- 
plish this result, and which would merit the support of all who 
have an intelligent conception of the real character of the inter- 
ests that are affected and the ends to be attained. 


ROWLAND Cox. 


aver 
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A Treatise on the Law of Partnership, including its application to companies. 
Fourth Edition. By the Hon. Sir Narwanret Linpiey, Knut. Edited 
and annotated by MARSHALL D. Eweix, LL.D. Chicago: Callaghan & 
Co. 1881. 

Tuts edition of Lindley’s well-known treatise has reproduced the text of the 
English original entire, with the exception of a chapter on the English bank- 
ruptcy act and the part pertaining to the winding up of companies under the 
English statutes, and has cited in lengthy foot-notes the bulk of the American 
decisions on the law of partnership, consisting of over two thousand cases, besides 
adding a chapter at the end of the work upon American unincorporated joint- 
stock companies. 

The plan adopted in presenting the American decisions seems to have been 
to reproduce the head-notes of cases as they are found in the reports or in the 
digests, verbatim. We have taken considerable pains to examine the editor's 
work in different parts of the book, comparing his statements of decisions with 
those of the reports and digests, and in all but a very few cases have found that 
the statement of the reporters or digesters has been followed exactly. Here and 
there the cases bearing on a single point have been grouped; though this work, 
too, is done to a certain extent by the digests. We presume, therefore, that 
this is the plan of the work throughout. 

We do not remember to have seen a treatise edited in this way before, and 
we must say that we do not look upon the method with much favor. We 
opened the work with a great deal of interest, expecting to see the American 
law elucidated on various points upon which we knew something of the 
English decisions, but little of the American. We were disappointed, however, 
at the outset; for, upon turning to the important case of Cox v. Hickman, con- 
fident of finding some remarks upon the influence of that case upon American 
decisions, and an intelligible statement of the position of our courts upon 
the point of law involved there, we found nothing but a dreary succession of 
head-notes, from which, of course, nothing could safely be inferred. We should 
certainly consult with much more satisfaction a book edited in the manner of 
Professor Gray’s edition of Story on Partnership, for instance, though under the 
disadvantage of having been published a dozen years ago. Comparisons are 
odious, we know; but our only purpose is to illustrate our meaning, and draw 
attention to the coinparative inutility of work like that which Mr. Ewell has 
undertaken in this instance. 

The same poiut was forcibly impressed upon us in observing what attention 
was given in the notes to such a decision as the Massachusetts case of Locke v. 
Lewis, 124 Mass. 1,— a case which was decided only after several arguments, 
and after having remained several years in court, and of which the court said, 
in the opinion, that they had given it great consideration on account of the im- 
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portance of the principle involved. In that case an outgoing partner received 
the note of the continuing members of the firm for the price of his interest in the 
business. Afterwards a new partner was taken into the firm. The outgoing 
partner after this received part of the assets of the firm from one of the partners, 
in payment of his note, and, he not knowing of the change in the firm, although 
he had heard a rumor of it, it was held that he took a good title both against 
the partnership and against its creditors. This recent decision might have been 
expected to figure promineutly in a recent work, but, in fact, though cited in 
two places, — pp. 295 and 655, —in one place it merely makes one of a group 
of authorities cited to a point not prominent in the case, and in the other the 
general statement contained in the first paragraph of the reporter’s head-note is 
all that is given, and the particular statement of the facts in the case, making a 
separate paragraph in the head-note of the report, is omitted altogether, al- 
though without this the real point of the case is lost. We may say, too, that 
in the table of cases the citation which occurs on page 295 is not indicated. 

So, again, upon coming upon a note of the decision in another Massachu- 
setts case, — Russell v. Annable, 109 Mass. 72, -— we remembered that Wells, 
J., delivered a very strong dissenting opinion in that case, which perhaps would 
be likely to receive as much respect in another court as the controlling opinion, 
and which certainly has the effect of showing that the question involved is still 
a debatable one. It seems to us that an author who had examined that case in 
the report would have been likely to call attention to the dissenting opinion. 

We may speak of another instance in which our memory of Massachusetts 
decisions has supplied an appareut omission of the author. On page 85 a 
New York case is cited to the point that a wife may form a partnership with 
her husband; but we find no allusion to the Massachusetts case, Plumer v. 
Lord, 7 Allen, 481, and others cited therein, which establish a contrary rule 
under our laws. 

In note 1 on page 57 it is said that an agent is personally liable when there 
is no responsible principal; but we understand that the current of modern deci- 
sions is strongly against holding one who contracts merely as agent liable on 
the contract, whether or not there is a principal who is bound by the contract. 
See 2 Kent, Com. 632, n. 1. An instructive case bearing on this question may 
be found in Shoe and Leather National Bank v. Dix, 123 Mass. 148. This 
is somewhat aside from the subject of partnership, however. 


Federal Practice : Consisting of the Statutes of the United States relating to 
the Organization, Jurisdiction, Practice, and Procedure of the Federal Courts, 
and the Rules of said Courts, with full Notes of the Decisions relating thereto. 
By Wi111AM E. MILLER, late Chief Justice of the Supreme Court of Iowa, 
author of “‘ Pleading and Practice,” &c., and GEoRGE W. Frexp, author of 
“ A Treatise on the Law of Damages,” ‘‘ A Treatise on the Law of Private 
Corporations,” &c., &c. Des Moines: Mills & Co., Law Publishers. 1881. 
Tuis book d.es not follow the plan of the treatises of Conkling and Abbott, 

but is intended to cover the same ground as Mr. Bump’s work on Federal Pro- 

cedure, which was noticed in the July number of this Review. A comparison 

between it and the last-named work is therefore natural. The result of such a 
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comparison of the two books as we have been able to make is not altogether 
favorable to the work before us. 

Mr. Bump’s book, in addition to a general index, contains a table of contents 
and an index to the cases cited. The present work has a very good general in- 
dex, referring not only to pages of the work, but also to the sections of the Re- 
vised Statutes ; but in place of an index to cases cited the authors have seen fit 
to print a “ Register of all the Judges, District Attorneys, Marshals, and Clerks 
of the United States Courts,” which fills thirty-five pages of the book, and is 
thought worthy of mention in the preface. A lawyer who is called upon to pay 
for so much of this kind of matter may at least presume to ask for accuracy in 
it, where accuracy is so easy to be attained. In point of fact, in a list of nine 
Federal officers in the District of Massachusetts one finds the names of five who 
have been out of office for years, while the salaries are also incorrectly stated. 

A more serious criticism may be made in regard to the notes. The title-page 
promises “ full notes of the decisions relating” to the statutes and rules of court 
therein named. This promise must be the chief inducement to the purchase of a 
book which (besides the notes) contains nothing else than a convenient reprint 
of statutes and rules of court. A slight examination of the notes to one or two 
important statutes seems to show serious omissions. Take, for instance, section 
721 of the Revised Statutes (the thirty-fourth section of the Judiciary Act), 
whereby the laws of the several States are made, to a certain extent, the rules of 
decision in the United States courts. The authors give us, it is true, a note of 
three pages to this very important statute, citing some forty-three cases; but 
their note gives a very imperfect idea of the way in which the courts have con- 
strued the law in question. Among the things not to be discovered in the note 
are: that this section applies only to the trial of civil and not to that of criminal 
actions; that it applies to rules of evidence as well as to other rules of deci- 
sion (although the note to section 858 remedies this omission in part); that the 
State statutes of limitations do not affect the United States; and that the Federal 
courts are not bound by the decisions of any but the highest court of the State. 
Mr. Bump’s note to the same section is very complete upon all these points, al- 
though not very neatly arranged. 

At least one statute affecting procedure seems to be altogether overlooked; 
namely, the act of June 11, 1864, sections 4300-4305 of the Revised Statutes. 
This is the law providing for summary trials for a certain class of offences. It 
appears also to have escaped Mr. Bump’s attention. 

It is possible that a closer examination of this book would disclose merits 
which we have overlooked. It undoubtedly contains much useful matter in a 
convenient and handsome form, but the work as a whole is apparently neither 
accurate nor complete enough to be used with perfect confidence. 


A Treatise on the Rights, Remedies, and Liabilities of Sureties and Guarantors, 
and the application of the Principles of Suretyship to Persons other than 
Sureties, and to Property liable as Surety for the payment of Money. By 
Epwin Bayes. New York: Baker, Voorhis, & Co. 1881. 

THE preparation of a work like this, in which more than three thousand 
cases are cited, necessarily involves much labor. Yet it is questionable whether, 
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upon many subjects, law writers in this country can hope to present accurately 
the law of all the States; and whether, if they are to be exhaustive, text-books 
for each State, or for groups of States, are not among the necessities of the 
future. A practitioner in another State, questioning whether in Massachusetts 
one who indorses a promissory note in blank before delivery is liable as a maker, 
will find an affirmative answer on page 31 of this book, with no reference to 
St. 1874, c. 404, or the decisions in which that statute is construed, although in 
practice a statute is at least as important as a decision. Again, in stating the 
rule established by Heburn v. Warner, 112 Mass. 271, reference would seem 
necessary, in order to a clear comprehension of the law of this State as to surety- 
ship by married women, to Wilder v. Richie, 117 Mass. 382; Nourse v. Hen- 
shaw, 123 Mass. 96; St. 1874, c. 184; Major v. Holmes, 124 Mass. 108, if not 
to other decisions. Whatever burden it may place upon the writer, the value 
of a book is to be determined as much by the accuracy with which it states the 
existing law of a particular State, when that is attempted, as by its discussion 
of general principles, and the rule adopted iu one decision is apt to be mislead- 
ing unless the limitations contained in other decisions are also stated. 

So far as we are familiar with the topics discussed in this work, the decisions 
in different States appear to be so often influenced by statutory provisions that, 
in addition to the danger of an incomplete statement of the law in particular 
localities, rules of universal application cannot always be surely deduced from 
them. Although this book does not contain all the decisions bearing upon the 
topics discussed, we think that Mr. Baylies has explained the general rules with 
clearness and accuracy, and has stated, with perhaps sufficient fulness, what- 
ever of general interest pertains to the subject. 


A Digest of the Law of Bills of Exchange, Promissory Notes, and Checks. By 
M. D. Cuatmers, M.A., of the Inner Temple, Barrister-at-Law. Re- 
written and adapted to the law as it exists in the United States, by W. E. 
Bensamin, A.M. Chicago: Callaghan & Co. 1881. 

In Mr. Chalmers’s introduction he says: “ As far as form goes, the present 
Digest is modelled on the Indian Codes, the main idea of which is as follows: 
A general proposition is first laid down. Qualifications, or less obvious de- 
ductions, when of sufficient importance, are next stated in the form of explana- 
tions. Then come the exceptions, if any. These abstract propositions are 
illustrated, when necessary, by examples showing their application to particular 
states of fact. Each general proposition, with its accompanying ‘ explanations’ 
and ‘exceptions,’ forms a separate article. The same plan has been adopted by 
Sir James Stephen, in his Digests of the Law of Evidence and of the Criminal 
Law, and by Mr. F. Pollock in his Digest of the Law of Partnership.” 

The profession in this country well knows the success with which Sir James 
Stephen used this plan, and are to some extent acquainted with the faithful and 
advantageous use to which Mr. Chalmers has put the plan. It is sufficient to 
say here that the general propositions are clearly and concisely stated, that the 
illustrations are good, and the citations are copious. 

This is, we believe, Mr. Benjamin’s first attempt at law-writing, and his 
edition is evidently, as he states it to be, the result of much labor and thought. 
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He states in his preface that he has endeavored “to rewrite the book ag 
Chalmers would have written it had he been an American.” He has added to 
the citations of the English edition many American citations, and Las done his 
work in so faithful a manner that as a ready reference of the law cf bills and 
notes it will be useful to the American practitioner, and as a concise text-book 
for the student of this subject it is unrivalled. 

We consider it among the defects of Mr. Benjamin’s work that the work of 
the editor has been incorporated with that of the author. “ This,” the editor says, 
“is an innovation which, it is hoped, will meet the approval of the profession.” 
We regret to say that this is not an jnnovation, but is an old practice which 
tends, we believe, to the discredit of editors and to the confusion of readers. 
A text-book should be so arranged that the reader can easily see what work is 
the work of the author and what the work of the editor. It should not be neces- 
sary for a library to contain two editions, in order that counsel could state, when 
citing this book, whether the citation rested on the authority of Mr. Chalmers or 
of Mr. Benjamin. And this is necessary under the plan adopted by the editor. 

Mr. Benjamin has also changed the text in a number of places where it 
seems to us to be needless. For example, Mr. Chalmers’s Article 19 is as fol- 
lows: ‘A bill payable at a future time may be expressed to be payable . . . 
(4) on or ata fixed period after the occurrence of a specified event which is 
certain to happen, though the time of happening may be uncertain.” 

Mr. Benjamin more briefly, but less clearly, puts it: ‘‘ Art. 19. A bill paya- 
ble at a future time may be expressed to be payable . . . (4) at a time certain 
to transpire, though indefinite.” 

The index is full and well arranged, and, while following closely the index 


of the original edition, has the new references made necessary by the editor's 
work in the text. 
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Hickey’s Constitution of the United States of America, with an Alphabetical Analysis : 
Proceedings of the Continental Congress ; Non-Importation Agreement ; Address 
to the Crown and People of Great Britain ; the Declaration of Independence, etc. 
To which is added a descriptive account of the State Papers, Public Documents, 
and other sources of political and statistical information at the seat of government. 
By William Hickey. New and Enlarged Edition. Revised and brought down to 
the 4th of March, 1877, by Alexander Cummings, Counsellor-at-Law. Baltimore: 
John Murphy & Co. 1878. 


Commentaries on the Law of Municipal Corporations. By John F. Dillon, LL.D., 
Professor of Real Estate and Equity Jurisprudence in Columbia College Law 
School, late Circuit Judge of the United States for the Eighth Judicial Circuit, and 
formerly Chief Justice of the Supreme Court of Iowa. Third Edition, revised and 
enlarged. 2 vols. Boston: Little, Brown, & Co. 1881. 

The Theory of our National Existence, as shown by the Action of the Government 
of the United States since 1861. John C. Hurd, LL.D., author of “The Law of 


Freedom and Bondage in the United States.” Boston: Little, Brown, & Co. 
1881, 
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GENERAL NOTES. 


Lectures for the Bar.— The leisure moments of lawyers are frequently 
enlivened by criticism of some neighboring law school. One of the points usu- 
ally insisted upon is the want of lectures from a variety of men in active practice. 
The excellence of the regular course of instruction may be appreciated, but it 
is said that the atmosphere, the views, and the freedom of the profession at large 
would improve the spirit of the school. . 

This seems to us to be true; but we suggest that the critics go to work and 
furnish the lectures, or the lecturers. 

The idea has also a still wider application. Not the law schools alone, but 
the bar of each county, would be invigorated by such means of mutual com- 
munication as might be afforded by lectures—say once a month in a central 
place — by members, old and young, who are known to be able to tell results 
of study which others wish to know, or to suggest from practice ideas which 
others could profit by. 

A local bar association, for instance, which tries to raise the character of 
the bar, and to promote friendship among its members, could do as much for 
both those objects by a lecture once a month as by a dinner once a year, or an 
effort to disbar somebody now and then. Let us have the dinners and the suits, 
and the lectures also. It is well to use all such opportunities. Lectures will 
not make all good fellows lawyers, nor all scoundrels honest practitioners; but 
they will do at least as much in their way as lectures on theology, philosophy, 
natural science, art, or politics. Nor does it seem probable that more money 
would be needed for law lectures than for lectures on other subjects. The suc- 
cessful lawyers would not need the money, and those who rejoice in the title of 
“rising” lawyers might be persuaded to rise to such an occasion for their own 
sake, as well as from more disinterested motives. It is not always easy to get a 
sound lawyer to talk; but it is easier to get him to talk than to write. There is 
many an able man who certainly will never write a book, but who might be in- 
duced to lecture at least once in his life. We think there are not a few who 
would be glad to make something of an effort to get one lecture from this and 
that man whom we could mention, and thereby furnish a dozen lectures a year 
for all whom it may concern. 

Such a plan would also probably lead, in some instances, to the making of 
better law-books than publishers can often manage to get. No one would de- 
liver a lecture made up of head-notes. This, however, is by the way. Our 
main point is, that the local life of the bar to which we belong — and we think 
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it is probably true in many other places — needs centralization elsewhere than 
in court. More and more law business is done out of court. It is the regret of 
many a young lawyer that he rarely sees and never hears some of the most 
respected men in his profession. Now, in a liberal profession we ask, Is this as it 
should be? Is it an infirmity of a sentimental fancy to imagine the possibility 
of a freer professional intercourse in the simple way we have suggested ? 

The remarkable lectures of Mr. Holmes in the course of the Lowell Institute 
in Boston naturally occur in this connection to any one who heard any one of 
them. Such a success is far from being an argument against attempting less 
distinguished occasions, and is certainly a good precedent for lectures by men 
who need no comparisons. 

If the right men should try this experiment, it would be no disgrace to fail ; 
and even if the wrong men undertook it, they might succeed. 


Mr. Justice Clifford. —“‘ A meeting of the members of the bar of the United States 
Circuit Court was held in Boston on October 21, for the purpose of taking action upon 
the death of the late Judge Clifford. There was.a large attendance, among those pres- 
ent being Henry W. Paine, who presided, the Hon. Charles Levi Woodbury, the Hon. 
Charles Theodore Russell, United States Attorney Sanger, Causten Browne, Elias 
Merwin, Sidney Bartlett, John C. Dodge, and United States Commissioner Hallet. Mr. 
Paine called the meeting to order, and Mr. Bartlett, in behalf of the committee ap- 
pointed at a previous meeting, submitted the following : — 

«« Resolved, That the members of the bar assembled on the occasion of the death of 
Mr. Justice Clifford do declare and desire to place upon record in the following terms 
their estimate of his merits : His judicial service, extending through nearly a quarter of 
a century, was such as to entitle him to a high rank among the past justices of the Fed- 
eral courts. Compelled alike by considerations of duty, by his ardent love of profes- 
sional labor, and by the stimulus of honorable ambition, he devoted himself to his judicial 
work, of whatever kind or degree, with untiring assiduity and anxious interest, thus 
growing daily in usefulness as a judge from the beginning to the end of his life upon the 
bench. The conservative habit of his mind, with his close and intelligent study of prec- 
edent and his long experience as an associate Justice of the Supreme Court, gave his 
administration of the law at the Circuit a quality of steadiness which commanded the 
respect of the bar and inspired wholesome confidence in the community. As a presiding 
judge in the trial or hearing of causes he was intelligent, watchful, cautious, and pa- 
tient, dignified in demeanor, and of unfailing good temper and courtesy. He respected 
his judicial office, and so administered it among us that it suffered at his hands no loss 
of respect in others.’ 

“Mr. Woodbury said that he had known Justice Clifford many years before he had 
been called to the bench ; and that he had made an honorable record not only as a judge, 
but as a congressman, as United States Attorney-General, and as minister to Mexico. 
He came to the Supreme Court with wide experience, and for nearly the quarter of a 
century he sat on the bench his opinions spread upon its records are remarkable in- 
stances of clearness and wisdom. His convictions in relation to the Constitution of the 
United States will be ever remembered, and his decisions in admiralty and patent cases 
showed his abilities and grasp of comprehension to a marked extent. 

“Mr, Elias Merwin, in the course of his speech, said: ‘ Permit me to add my tribute 
of respect to the memory of Judge Clifford. The popular respect for law upon which 
“a government of laws’and not of men” depends for its safety, in its turn largely depends 
upon the prestige with which the popular sentiment invests the judicial office. It has 
become a trite saying that confidence in its judiciary is the sheet-anchor of the republic. 
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Whoever confirms and strengthens that sentiment, whoever justifies and increases the 
public confidence in the administration of the law by the conspicuous and life-long ex- 
ample as a just judge, has added another safeguard to life, liberty, and property, and 
strengthened the pillars of the State. This, as it seems to me, constitutes pre-eminently 
Judge Clifford’s claim to our honor and gratitude. His loyalty to the judicial office 
was unsurpassed. Called to a seat on the supreme federal tribunal at a most critical 
period in the history of that court and of the country, no one, probably, ever assumed 
the position with a higher estimate of its dignity and importance, nor with a more com- 
plete and absolute consecration of himself to the conscientious discharge of its duties. 
Nurtured in a sturdy school of politics, and holding to his political convictions with the 
tenacity and courage which characterized all his ultimate conclusions, nevertheless, he 
never dragged the ermine through the mud and mire of politics, or prostituted his high 
position to the schemes of political ambition. The vow of continence was upon him. 
He was content to be a judge. It has been somewhere suggested that he magnified his 
office. It was thus that he magnified it, and left it as he found it,— honorable. ... It 
is with unmixed pleasure that we recall to-day the uniform kindness and courtesy which 
have presided over this bench during the last twenty years, as well as in all its previous 
history. Gentle and considerate, at the same time dignified and self-respecting, Judge 
Clifford habitually displayed an almost paternal benignity which made it a pleasure for 
the youngest as well as the oldest to appear before him. His patience was inexhaust- 
ible. It was more than passive; it seemed ever to solicit the fullest discussion. He was 
never a disconcerting, but always a co-operating judge. Arguments before him may 
not always have been soliloquy ; but if the judge spoke, it was to ask a pertinent question, 
to lend his aid at a difficulty, perhaps kindly to inform the bar of some recent decision 
at Washington, or to relieve for a moment the dreary dulness by some pleasant reminis- 
cence. And this to the end, with unabated zeal, too often with self-sacrificing fidelity, © 
he strove to fulfil the exacting requirements of his position, so that no man should fail of 
justice. Disdaining the pensioned repose to which his years and long service entitled 
him, haunted by no suspicions of impaired vigor or usefulness, the ambition and satis- 
faction of his life was to work while the day lasted. And so he did,— until the night 
came and the shadow fell. We do not doubt that upon the grave by which we stand 
to-day there rests a divine benediction, — “ Well done, good and faithful servant.” ’” 

“At the close of Mr. Merwin’s remarks the resolutions were adopted, and the bar 
meeting adjourned. Immediately after Judges Lowell and Nelson took their places upon 
the bench, and District Attorney Sanger moved that the resolutions be spread upon the 
records. Judge Lowell spoke as follows : — 

“Tt is a grateful duty to concur in the resolutions which you have presented, and to 
order them to be spread upon the records of the court as a permanent memorial of our 
respect and affection for the judge who has presided over this circuit for the last twenty- 
three years, — a longer term than that of any of his predecessors, excepting the illustrious 
Story. During sixteen of those years it was my privilege to be intimately acquainted 
with Jrdge Clifford, sitting with him in every law term but one or two which he held 
in this district, and in some important trials as nisi prius. I may therefore speak with 
confidence of his attainments and qualifications. The trait which perhaps struck a 
person upon seeing Judge Clifford upon the bench for the first time was his courtesy and 
patience to young or old: toa practitioner whose reputation was national, or to the 
counsel with his first brief, he extended the same unvarying respect and attention. An- 
other remarkable quality of his was his industry : it was unparalleled. As, for instance, 
he has told me that, when attorney-general of his native State of Maine, he has often sat 
up all night to prepare his indictments for the grand jury, in order to save the Com- 
monwealth the expense of delay. He was wont to add, with pardonable pride, that no 
indictment of his was ever quashed. When he was appointed an associate justice of the 
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Supreme Judicial Court he was not familiar with the peculiar jurisprudence of the United 
States ; but he at once began to work, and in a remarkably short time, with the aid of 
a very retentive memory, he made himself a complete master of the decisions upon those 
subjects, and during his service upon the bench he had become an acknowledged leader, 
Among his associates in several of the subjects, such as admiralty, patent law, revenue 
laws, I think it will be found that he has delivered in the Supreme Court more opinions 
than any other judge who has sat upon the bench. Fidelity and loyalty were marked 
characteristics of Judge Clifford. Fidelity to his position, which he considered sufficiently 
important to fill the ambition of any man. Upon his appointment he laid aside forever 
all thoughts of political life or duties, and devoted himself solely to the duties of his place. 
He was loyal to his high conception of duty under all circumstances. A striking illus- 
tration of this quality was given in his conduct of the affairs of the electoral commis- 
sion of 1876-77. Judge Clifford presided over this body with a dignity and a fairness, 
and especially with a loyalty to duty, which won the deep respect of his political oppo- 
nents. He was in the minority, and saw that a President whom he believed to have 
been elected was to be defeated, and, pressing as the emergency was, there were occasions 
when Judge Clifford could have prevented what he believed to be an unjust decision 
by merely delaying for a few minutes to send a-certificate to Congress. But with this 
loyalty to duty to which I refer, he scorned all such conduct, and promptly reported the 
action of the commission against his conviction, and secured the results which he deplored. 
If I have not dwelt upon those qualities which every judge is assumed to possess, —im- 
partiality, freedom from bias and prejudice, entire uprightness of intention, — it is because 
no one ever questioned his possession of them.’ 
“The court then adjourned.” — The Boston Daily Advertiser, Oct. 22, 1881. 


NOTES OF EXCHANGES. 


The Law Magazine and Review, London, August, 1881. 
The Growth of the Grand Jury System, by John Kinghorn. 


The Law Times, London, Sept. 10, 1881. 
Conversion of Goods cites a few English cases. 


The Solicitors’ Journal and Reporter, Sept. 10, 1881. 

Mr. Joseph William Chitty, Q.C.,M.P., has been appointed a judge of the 
Chancery Division. Mr. Justice Chitty is the second son of the late Mr. Thomas 
Chitty, special pleader, and was born in 1828. It has been Mr. Justice Chitty’s 
lot to obtain eminence in everything which he has undertaken. At Eton and 
Oxford he was known as a first-rate rower and cricketer, and he achieved the un- 
usual distinction of being included both in the University eight and the Univer- 
sity eleven. He terminated his athletic career by rowing stroke of the winning 
Oxford crew in 1852, and his academic career with a first-class, the Vinerean 
Law Scholarship, and a fellowship. During the time of his connection with 
the Inns of Court Volunteers he was probably one of the most efficient officers 
to be met with in the volunteer service. On his call to the bar he soon ob- 
tained a first-class junior business, and although he did not obtain silk for 
eighteen years, he became the acknowledged leader in the Rolls Court within a 
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few months of his promotion. His first attempt to enter the House of Commons 


was successful, although his parliamentary career had been too short to enable 
him to establish a reputation as a politician. 


Rectification of the Register of Trade-marks, II., cites English cases. 


The Irish Law Times and Solicitors’ Journal, Dublin, Sept. 3, 1881. 
Solicitors charging Lien on Moneys of Client, L 


“ As we have not infrequently noted with respect to various subjects selected for dis- 
cussion in these columns, that to which we devote the present paper has recently formed 
the matter of contemporaneous treatment both in England and the United States; and 
the cases of Emden v. Carte, 44 L. T. n. 8. 840, and Jn re Knapp, 24 Albany L. J. 106, 
in which the nature and effect of the solicitor’s right to a lien on moneys recovered or 
preserved for a client were well considered, while the doctrine on which that right de- 
pends was further developed, are of more than sufficient practical importance to render 
any apology for collating them unnecessary. The English case, in particular, is deserv- 
ing of remark, as the point involved does not appear to have been altogether covered 
by any previous authority ; and, on the other hand, the American decision presents an 
instructive examination of the general principles fundamentally governing the law upon 
this subject, and accordingly we shall, in the first instance, quote some observations 
made in the latter case by the New York Court of Appeals. 

“Tt was there contended, said Danforth, J., that the order in question ‘unduly pro- 
tects the attorney and invests his office “ with an extraordinary prerogative, at which the 
alarm of suitors may well be awakened,” and her learned counsel pointed out the injuri- 
ous effect upon the profession, and the injustice to the client of an adjudication which 
upholds the attorney’s right to retain his compensation from moneys collected by him. 
The doctrine was criticised as if it was new and depended for its support upon recent 
decisions. On the contrary, the general proposition that an attorney has a lien for his 
costs and charges upon deeds or papers, or upon moneys received by him on his client’s 
behalf in thie course of his employment, is not doubted ; nor does it stand upon any ques- 
tionable foundations. It comes to us super antiquas vias. As early as the year 1734 it 
was held by Lord Chancellor Talbot to arise upon a contract implied by law, and as 
effectual as if it resulted from an express agreement. Exparte Bush, 7 Viner’s Ab. 74. 
And in 1779, in Wilkins y. Carmichael, 1 Doug. 101, Lord Mansfield declared that the 
practice which protected it “ was established on general principles of justice, and that 
courts of both law and equity had carried it so far that an attorney or solicitor may ob- 
tain an order to stop his client from receiving money in a suit in which he has been em- 
ployed for him till his bill is paid ;” and in Welsh v. Hale, 1 Doug. 238, the same judge 
held that an attorney has a lien on the money received by his client for his bill of 
costs. “If the money come to his hands he may retain the amount of his bill. He may 
stop it in transitu if he can lay hold of it. If he applies to the court they will prevent its 
being paid over till his demand is satisfied.” Indeed, he has inclined to go still further, 
and to hold that if the attorney gave notice to the defendant not to pay till his bill 
should be discharged, a payment by defendant, after such notice, would be in his own 
wrong, and like paying a debt which had been assigned after notice. And Parke B., in 
Barker v. St. Quentin, 12 M. & W. 451, refers to this decision as establishing an attor- 
ney’s claim to the equitable interference of the court to have the judgment held as secu- 
rity for the debt due to the attorney, or after notice to compel the defendant to pay its 
proceeds over again. In our own State this was so well settled that Kent, in his Com- 
mentaries, vol. ii. p. 641, puts it down as an established principle that the attorney has 
two liens for his costs, — one on the papers in his hands, and the other on the funds re 
covered. No new rule, therefore, was enunciated in Bowling Green Savings Bank v. 
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Todd, 52 N. Y. 489, where it was said that the “lien of the attorney . . . attaches 
to the money recovered or collected upon the judgment.” It is plain, then, that the right 
of lien exists. Its origin should not be lost sight of. The declaration in Ex parte Bush 
was restated by Chanceller Eldon in Corvell y. Simpson, 1 Ves. 279, where he describes 
it as prima facie “ a right accruing through an implied contract,” and as it exists in favor 
of those who have bestowed labor and service upon property in its repair, improvement, 
or preservation, the agreement implied must be that the person rendering it shall retain 
the property until compensation is made. The lien of an attorney stands on no higher 
ground. In Ex parte Yeldon, 4 Ch, Div. L. R. 129, James, L. J., says, “ The things 
upon which they claim a lien are things upon which they have expended their own 
labor or their own money,” and asks, “ Why are they not to-have that lien in the same 
way as any other workman, who is entitled to retain the things upon which he has 
worked, until he is paid for it ?’’ And in like manner in a recent case of Coughlin v. 
N.Y. C.¢ H.R. R. R. Co., 71 N. Y. 443, the lien of the attorney upon a judgment re- 
covered by him is upheld upon the theory that his services and skill procured it. Where- 
ever it exists it is supported by the courts. In the case of a horse-trainer, Best, C. J., 
says: ‘As between debtor and creditor the doctrine of lien is so equitable it cannot be 
favored too much.” Jacobs vy. Latour, 5 Bing. 130. And this remark is quoted by 
Sugden, Ld. Ch., and applied to the case of a solicitor claiming a lien in /lunden v. Desart, 
2 Dr. & W. 4277 

“It will be observed that in the reference above made to Barker v. St. Quentin, Parke, 
B., is mentioned as affirming that the solicitor has a claim to the equitable interference 
of the court on his behalf; ‘the lien,’ he said, ‘ which an attorney is said to have on a 
judgment (which is perhaps an incorrect expression) is merely a claim to the equitable 
interference of the court to have that judgment held as a security for his debt.’ Now, 
in a later case (1 H. & N. 173), Martin, B., said: ‘The right of the attorney is simply 
this, — that if he gets the fruits of the judgment into his hands the court will not deprive 
him of them until his costs are paid.’ But this observation certainly seems to narrow 
overmuch the right of the solicitor to the active intervention of the court; and, indeed, 
the context shows that the learned judge was speaking of the solicitor’s ‘ general’ lien, 
which is, of course, quite different from his lien for the costs of a particular suit. See 
Stokes on Lien of Attorneys, 139, n. He added: ‘What possession has the attorney 
of a judgment ? If the client employed another attorney to issue execution, would the 
first attorney have a lien on the proceeds?’ (as to which see 5 Ir. Eq. 34; 4 Sc. N. R. 
769 ; Stokes on Lien, 174). And in Lloyd v. Maunsell, 22 L. J. Q. B. 111 (et cf. 10 C. B. 
428, 429), Erle, J., says, as regards a rule obtained by plaintiff's attorney for the defend- 
ant to pay him the amount awarded to be paid by the defendant to the plaintiff: ‘This 
rule must be refused. An attorney for a plaintiff is only entitled to receive the amount 
recovered in the action as agent of, and representing the plaintiff. To grant this appli- 
cation would be like allowing an attorney to bring an action in his own name where the 
client was the contracting party.’ And in 1 Lush Pr. (3d ed.) 339, it is laid down that 
* The attorney cannot at law actively enforce the lien, his right being only to retain the 
fruits of the judgment if they come to his hands; hence he cannot in his own name ob- 
tain a rule against the opposite party for payment to him of the amount awarded to his 
client on a reference. It would seem, however, that the attorney may by a suit in equity 
enforce this lien for his costs at law, as a solicitor may certainly enforce his lien upon 
the fruits of a suit in equity for his costs of that suit. And a court of law will on an ap- 
plication in the name of the client order payment to him or his attorney of a sum awarded 
without regard to a judgment obtained by the opposite party against the client in an- 
other action.’ But we are unable to reconcile this statement of the passiveness of the 
lien at law with other passages in Lush at pp. 334, 323,326. In equity, certainly one of 
the leading distinctions between a solicitor’s retaining lien and his charging lien has 
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been affirmed as that, while the former is passive, the latter ‘is a lien which the solicitor 
is entitled actively to enforce.’ Per Ld. Cottenham, 4 My. & Cr. 357. And we appre- 
hend that it is properly stated in Marshall on Costs (1860), p.457. ‘ Both courts of law 
and equity have concurred in recognizing the lien so far that an attorney or solicitor 
may obtain an order to stop his client from receiving money recovered in a suit in which 
he has heen employed for him till his bill is paid. But the attorney is not the dominus 
litis so as to marshal the proceedings on the judgment or the execution as he may think 
fit. He cannot, therefore, carry a writ of execution into effect against the instructions of 
his client with a view to obtain his costs, even though the parties should collude to de- 
prive him of his lien, 12 N. & W. 451; 1 Marsh, R. 114. And his lien on the proceeds 
when recovered does not enable him to require the defendant to pay the money to him 
and not to his client’ (citing Lloyd v. Maunsell, supra, p. 2). That he may obtain such 
an order as above see per Ld. Mansfield, Doug. 104-238. But recent cases appear to go 
beyond the last passage cited from Marshall. In Ez parte Morrison, L. R. 4 Q. B. 156, 
19 L. T. n. 8. 430, Blackburn, J., observes: ‘There is no doubt at all that where an 
attorney has by his labor or his money obtained a judgment for his client he has a lien 
upon the proceeds of such judgment, and is entitled to have its proceeds pass through 
his hands. The lien does not amount to an equitable assignment of the proceeds of the 
judgment, but it is yet protected by the court.’ So in Pulling on Attorneys (3d ed.), p. 
382, it is said that most of the decisions respecting this lien treat ‘it as a right founded 
on the equitable claim of the attorney to prevent the client running away with the fruits 
of the cause without satisfying his legal demands for the industry and expense by which 
these fruits were obtained ; or, as it is expressed by an eminent Scotch lawyer (1 Bell, 
Com. Law Scot. 572), “it seems to proceed on the idea or principle of a tacit agreement 
or understanding between the agent and his client, founded on equity, that the client 
should not receive payment of the expenses awarded against the opposite party without 
paying his agent; that the client is bound to assign the claim to his agent, and that 
which he could not refuse the court is entitled even without his consent to grant by de- 
cree.”’ Certainly, the courts have frequently gone so far as to order payment to the at- 
torney. See 3 C. B. 823 and n. at end, 28 L. J. Ex. 213; in equity, see 5 Ir. Eq. 38 ; and 
see Slater v. Mayor of Sunderland, 33 L. J. Q. B. 37,9 L. T. x. 8. 422, ‘ where the defend- 
ant was ordered to pay money over to the plaintiff's attorney’ (sic, 1 Arch. Pr., 12th ed., 
139, n.); in 3 C. B. 823 and n., where it is said: ‘ The proper form of application to the 
court would seem to be for a rule restraining the opposite party from paying the money to 
the client until the attorney’s lien is satisfied.’ In 1 Arch. Pr., 12th ed., 139 (and so, see 1 
Lush. Pr., 3d ed., 323, 326, and 5 Ir. Eq. 37), it is added that in clear cases of collusion 
the court might allow the attorney to proceed in an action for the recovery of the costs. 
But collusion or fraud is not necessary except where a compromise is sought to be set 
aside. See Slater v. Mayor of Sunderland, ubi supra.” 


Ibid., Sept. 10, 1881. 


Solicitors charging Lien on Moneys of Client, II.—‘“So far we have 
been dealing merely with the common law, but the law on this subject does not rest 
there. In England the Solicitors’ Act, 1860 (23 & 24 Vict. c. 127), makes provision to 
entitle the solicitor to a charge on property, recovered or preserved through his instru. 
mentality, for his costs in reference to the proceedings. And though in the United States 
(except in Missouri) our common-law doctrine has been transplanted, and adapted to 
the different condition under which both branches of the legal profession are amalga- 
mated, the subject has there, also, at least in two of the States (lowa and New York), 
been regulated by statutory enactment. By the Iowa statute the attorney has a lien on 
‘money due his client in the hands of an adverse party,’ in order to effectuate which 
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notice must be served on the latter, stating ‘the amount claimed and in general for 
what services,’ while, if a judgment has been recovered against the client, such notice 
is deemed sufficiently served by entering the same ‘in the judgment docket opposite 
the judgment’ (Code, §§ 215, 216); and under those provisions we find it was held by 
the Supreme Court (one judge dissenting), in 1879, that though it was not specifically 
enacted that the lien should attach to the judgment, but only upon money due thereon, 
it does attach to a judgment entered therefor, and cannot be defeated by the creditor 
consenting to have the judgment set aside. Brainard v. Elwood, 10 Cent. L. J. 46. By 
the New York statute (Laws of 1879, § 66) it is declared that ‘the compensation of an 
attorney or counsellor is governed by agreement express or implied,’ and that ‘from 
the commencement of an action, or the service of an answer containing a counterclaim, 
the attorney who appears for a party has a lien upon his client’s cause of action, or 
counterclaim, which attaches to a verdict, report, decision, or judgment in his client’s 
favor, and the proceeds thereof in whosesoever hands they may come ;’ and this pro- 
vision came under consideration in the case of Jn re Knapp (May 10, 1881), from which 
we have previously quoted. There Ambrose Monell, an attorney, undertook to prose- 
cute a claim against the city of New York in behalf of his client, who had failed through 
other attorneys to secure it. He instituted proceedings by mandamus; but those pro- 
ceedings were defeated by subsequent legislation. Then followed an action at law, 
pending which the client died, leaving a will which was contested, the attorney acting 
for the executrix. The only asset of the estate was this claim. The action was revived 
and defeated upon a question of law. The attorney next procured the passage of an 
act by the legislature providing for the adjustment of the claim, and its payment by the 
city, in accordance with which the claim was settled and paid to the attorney. ‘ It may 
be said that the case of Ambrose Monell is not within the letter of this provision,’ ob- 
served, Danforth, J.; ‘ for although an action was commenced, the termination was not 
in favor of his client, and the money in his hands is not the proceeds of any judgment in 
an action. But it is within the purpose, and is within the principle of the common-law 
doctrine to which I have referred. Ormerod v. Tate, 1 East, 464, brought up the question 
upon an arbitration, and it was contended that the attorney’s lien was confined to the 
case of money recovered by judgment of the court, and did not extend to money 
awarded. But Kenyon, C. J., ruled otherwise, and put his decision upon the ‘ conven- 
ience, good sense, and justice of the thing.”’ Accordingly, it was held that the 
attorney was entitled to a lien at common law upon the moneys in his hands for com- 
pensation for his professional services rendered and for disbursements expended by him 
in relation tosuch claim. And lastly, by the English act already cited, it is provided that 
‘in every case in which a solicitor is employed to prosecute . . . any suit . . . it shall 
be lawful for the court or judge before whom such suit . . . has been heard or shall be 
pending, to declare such solicitor entitled to a charge upon the property . . . recovered 
or preserved ;’ and the act goes on to provide, that, upon that declaration being made, 
such solicitor shall have a charge upon and against, and a right of payment out of, the 
property which shall have been recovered or preserved through his instrumentality for 
the taxed costs, charges, and expenses of and in reference to such suit. It is only neces- 
sary to state the effect of the act so far, at all events, in connection with Emden v. Carte, 
where it was to this extent considered by Fry, J., in July last. 

“The circumstances of that case were as follows: Emden, an undischarged bankrupt, 
commenced an action for the purpose of recovering moneys alleged to be due to him for 
remuneration for his personal services as an architect, rendered since the bankruptcy, 
and for damages for wrongful dismissal since that date, and also for further relief of a 
personal character which it was possible, but not probable, that he might obtain. The 
defendant denied the whole claim, bnt paid money into court. The plaintiff tock out a 
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summons to withdraw the money so paid in. The trustee in his bankruptcy took out 
another summons to withdraw the money, and also, before this came on for hearing, a 
further summons, upon which being heard the trustee was added as a co-plaintiff and 
given the conduct of the action, on the ground that the bulk, if not the whole, of the 
money which might be recovered in the action would, if recovered, pass to the 
trustee for the benefit of the creditors. The solicitor acting for the bankrupt then 
took out a summons, by which he asked for an order charging upon the fund in 
court his costs of or in reference to the action. ‘The effect of such a charge,’ 
said Fry, J., ‘would, undoubtedly, be somewhat startling, because it would give 
him a claim against the fund which belongs to the trustee for the costs incurred 
before me and before the Court of Appeal in resisting the right of the trustee. In other 
words, the trustee would have to pay circuitously for the attempts of Mr. Emden’s 
solicitor, or Mr. Emden himself, to defeat the trustee’s title. If the act of Parliament 
requires me to come to that conclusion it will be my duty to do so, but I am bound to con- 
sider carefully whether that is the result of the act. In my judgment, it is not, and for 
this simple reason, — that I cannot come to the conclusion that the fund in court is 
“ property recovered or preserved” within the meaning of the act.’ This conclusion he 
then supported by reference to the facts appearing, which, so far from establishing that 
any property had been ‘preserved,’ only showed that it was exposed to the imminent 
hazard of Mr. Emden pocketing the money before the trustee intervened ; nor could he 
bring himself to think that the money which Mr. Emden thus endeavored to obtain, 
and which, as between himself and his trustee, he had no right to obtain, and which he 
would have got but for the intervention of the trustee at that moment, was ‘ preserved’ 
within the meaning of the statute. It seems to us that an examination of the decisions 
cited would have shown that they, also, would not have justified a different conclusion ; 
and certainly neither in The Heinrich, L. R. 3 Ad. & Ec. 505, nor in Bulley v. Bulley, 
8 Ch. Div. 479, was the real question in controversy as to whether property had been 
‘recovered or preserved.’ But though no statutable charging order could, therefore, 
be made under the circumstances, his Lordship by consent allowed the solicitor to avail 
himself of an offer from the trustee in bankruptcy, and to charge upon the fund in court 
his costs down to the time of payment into court.” 


Ibid., Sept. 24, 1881. 
Liability of Servant for Negligent Injury to Co-servant, I, cites Eng- 
lish and American cases. 


The Law Journal, London, Sept. 17, 1881. 
Settlements in Fraud of Creditors cites a few English cases. 


The American Law Register, Philadelphia, Pa., August, 1881. 


The Freehold Qualification of Jurors, by William S. Brackett, Chicago, 
Ill., concluded from July number. 


Contributory Negligence by Persons with Defective Senses, by A. 
Davis Smith, Hartford, Conn., cites English and American cases. 


Ibid., September, 1881. 


Bills to quiet Possession and Title, by Henry Wade Rogers, cites Eng- 
lish and American cases. 
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Exemplary Damages, by Edw. C. Eliot, St. Louis, Mo., cites American 
and one or two English cases. 


The Albany Law Journal, Albany, N. Y., Sept. 17, 1881. 


Assault in one State resulting fatally in another.— “Some question has 
been made whether Guiteau would be punishable for murder if the President should 
die from the wound, within a year and a day, out of the District. of Columbia. The 
Washington Star asserts with great confidence, in am article evidently written by a law- 
yer, that at common law he would not, and that as the common law prevails in the Dis- 
trict, he would go unpunished. The writer cites several authorities to sustain this view, 
among them Riley vy. State, 9 Humph. 646 ; Stoughton y. State, 13 Sm. & M. 255; State 
v. Carter, 3 Dutch. 499 ; Com. y. Linton, 2 Va. Cas. 476. There have been various views 
of the matter, according as it arises between different counties of the same State, or 
between different States or countries, or as it is regulated by statute, or as the English 
statutes have been adopted with the common law by constitutional enactment ; but it is 
not the law that the offence is not punishable somewhere. In the Riley case, it was held 
that it was punishable in the county where the blow was given. In the Stoughton case, 
it was held that it was punishable, by statute, im the county where the death occurred. 
In the Carter case, it was simply held that it was not punishable where the death 
occurred, when the blow was given in another State. The same was held in the Linton 
case. Bishop says, as to the question between different counties of the same State, 
* The courts are said to have anciently doubted whether, if a blow were inflicted in one 
county, and death from it followed in another, the offence could be prosecuted in 
either.” 1 Cr. Proc. § 51. ‘Though the more common opinion was that he might be 
indicted where the stroke was given.’ 1 Hale P. C. 426; 1 East P. C. 361; id. § 51, 
note 2. ‘The difficulty,’ says Starkie (Cr. Pl., 2d ed., 3, 4 note), ‘was frequently 
avoided by carrying the dead body back into the county where the blow was struck, and 
there the jury might inquire both of the stroke and of the death.’ ‘But the true view 
appears to be that . . . in all cases an indictment lies in the county where the blow 
was given.’ 1 Cr. Proc. § 51. And as to the question between different States, he - 
says (Cr. Law, § 115), ‘The mere death is not such a part of the offence as to furnish 
a just foundation for taking jurisdiction over the wrongful act which was committed 
under another government by persons in no way amenable to our own.’ 

“In States which like our own have adopted the ancient English statutes with the 
common law as the fundamental law of the State, the matter, as between counties of 
the same State, is set at rest by the statute of 2& 3 Edw. VI., which enacted that ‘ the 
trial shall be in the county where the death happens.’ The same result happens where 
a like provision has been made by special statute, as is the case of some fourteen or 
fifteen of the States of the Union. 

“ The latest examination of this subject is in Green v. State, Alabama Supreme Court, 
1880, 2 Cr. L. Mag. 467, where such a statute is held constitutional, and the court also 
observe: ‘We need not rest the decision of the question, however, on this particular 
construction of the statute. Our view is that the crime of murder consists in the inflic- 
tion of a fatal wound, coupled with the requisite contemporaneous intent or design 
which legally renders it felonious. The subsequent death of the party is a result or 
sequence, rather than a constituent elemental part of the crime. This principle is cor- 
rect, we think, at least so far as affects the question as to jurisdiction. As asserted by 
Patterson, J., in Rix v. Hargrove, 5 C. & P. 170, “the giving of the blow which caused 
the death constitutes the felony.” In Riley y. State, 9 Humph. 646, this question was 
learnedly discussed by the Supreme Court of Tennessee. It was here held that the offence 
was committed at the place of the blow, though the death occurred elsewhere. The Ten- 
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nessee statute required all criminal cases to be tried in the county in which the offence 
may have been committed. Green, J., said: “That (the blow) alone is the act of the 
party. He committed this act, and the death is only a consequence. Therefore when 
the legislature enacted that the party shall be tried where the offence may have been 
committed, they intended where the active agency of the perpetrator was employed.” 
In the case of State v. Carter, 3 Dutch. 499, it was held by the Supreme Court of New 
Jersey that an indictment charging a felonious assault and battery in New York, and 
that the injured party came into the State of New Jersey and there died from its effects, 
charged no crime against the latter State, but against the former. The Supreme Court 
of California, in the case of People v. Gill, 6 Cal. 637, decided that the crime of murder 
is committed at the time when the fatal blow is struck. There the statute had been 
changed between the time of the offence and the death of the victim, and provided that 
upon trials for crimes committed previous to the new enactment the offender should be 
tried and punished under the laws in force at the time of the commission of the crime. 
These views are in harmony with the conclusions reached by the most approved text- 
writers on criminal jurisprudence. 1 Bish. Cr. Law, §§ 112-116. We conclude, then, 
that the crime charged against the prisoner was, irrespective of the statute, one against 
the peace and dignity of the State of Alabama.’ The statute in question related to 
death out of the State. 

“ The writer in the Star says: ‘The question was also considered in North Carolina 
in Orell’s Case, 1 Dev. L. 139, and in Tennessee in Riley’s Case, 9 Humph. 646; and in 
the year 1809 the old Circuit Court of the District of Columbia, sitting in Alexandria, — 
which place was then a part of the District, — gave judgment for the defendant in the 
case of the United States v. Bladen, 1 Cr. Circ. 548, in which case the prisoner had been 
indicted for manslaughter, and in which it appeared that the mortal blow was given in 
Alexandria, and the death happened in St. Mary’s County, in the State of Maryland. 
Although the defendant had been found guilty as indicted, the court held that under 
the circumstances the offence was not complete within its jurisdiction. The prisoner 
was, however, held to answer an indictment for assault and battery. The common law 
as laid down in these decisions is the law of this District to-day.’ In Orell’s Case the 
only question decided was that the indictment must show that death ensued within a 
year andaday. The court remarked obiter, that it was doubtful whether, at common 
law, where the blow was given in one county and the death occurred in another, the 
offence of murder was complete in either; but supposing the statute of Edward VI. to 
be in force in North Carolina, it cannot be intended that the death took place in that 
State, and for aught that appears the death might have taken place out of that State. 
The only head-note given is on the former ground. This case therefore does not sup- 
port the writer’s conclusion. MRiley’s Case, as we have seen, is quite contrary to that 
conclusion. The Bladen case was in the Federal Circuit for the District of Columbia, 
and no written opinion was given, but in a memorandum of six lines it was held that the 
offence was not complete within the jurisdiction of that court, and no cases were cited but 
two from Coke’s Reports. One of the cases cited has no connection with this question, 
and the other holds that it cannot be said that the murder was committed in the county 
where the blow was struck, but that it was committed in the county where the death 
occurred. This was so, of course, under the statute of Edward VI. The case therefore 
is no authority for the holding in Bladen’s Case. This, we believe, is the only case in 
the books holding that at common law the offender cannot be convicted of murder in 
the State or county where the blow was struck, and it is a very slender authority. It is 
probable that it is a doctrine growing out of the peculiar constitution and jurisdiction 
of the Federal courts, and has no applicability to the courts of the District of Columbia. 

“ We have no doubt that in the President’s case, while at common law Guiteau could 
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not be convicted of murder in New Jersey if the President should die there, yet he may 
be convicted of murder,in the District of Columbia, let the President die wherever he 
may. The common law is not quite such a stupid rule of action as some lawyers and 
most newspapers would have us believe. But New Jersey now has a statute under 


which Guiteau could be convicted in that State, and that statute was pronounced 
constitutional in Hunter v. State, 11 Vroom, 292.” 


NOTES OF CASES. 


STATE COURTS. 


MAINE. 


Riparian Rights.— Lease void from Public Policy. — Evidence. — Nuis- 
ance.—Dam.—Ice Pond.—Title to Ice.— (Head-note.) — Any erection which 
obstructs the rights of the public to use the water for navigation, &c., between high and 
low water mark, is a nuisance, if not made by legislative authority ; and without such 
authority it never acquires the right to exist by prescription. 

A dam built across an arm of the sea into which a fresh-water creek empties, for the 
purpose of creating a fresh-water pond upon which to cultivate and harvest ice for the 
market, is a nuisance if not maintained by legislative sanction. 

A lease in which the lessor agrees to keep up such a dam in consideration of the 
covenants of the lessees is an illegal contract. 

No rule of evidence precludes either party from showing the illegality of a lease void 
from public policy. 

A deed of a tide-mill privilege, mill-dam, wharf privilege, and the right to flow the 
creek and adjoining lands to high-water mark, “and all the rights and highways con- 
nected with and belonging to said mill privilege,” gives the grantee no right to ice cut- 
ting, nor title to the ice formed upon a fresh-water pond raised by changing the dam so 


as to exclude the salt water. Dyer v. Curtis. Supreme Judicial Court. Opinion in 
The Reporter, Boston, Mass., Sept. 14, 1881. 


Contributory Negligence.— Customs Officers on Duty without Light.— 
Unsafe Wharf. — (Head-note.) — The owners of a wharf where foreign-laden vessels 
discharge are liable to customs officers, who are required to visit the premises in the 
performance of duties occasioned by the discharging of such a vessel, for personal in- 
juries received, while in the exercise of due care, from the unsafe or unsuitable condition 
of the wharf. 

A customs officer, whose duty is to watch for smugglers and prevent smuggling, may 
be in the exercise of due care when, in the course of his duty, he passes without a light 
over a wharf where a foreign-laden vessel is lying, in the night-time. 

Where duty requires of one to keep concealed, as when watching for smugglers or 
evil-doers in the night-time, the fact that he does not carry a light is not evidence of 
contributory negligence in an action for damages occasioned by the negligence of one 
whose business imposed the duty upon the plaintiff. Low v. Grand Trunk Railway. 


Supreme Judicial Court. Decided June, 1881. Opinion in The Reporter, Boston, 
Mass., Sept. 28, 1881. 
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MASSACHUSETTS. 


Creditors Right to Securities of Debtors Sureties.— Where a bill in 
equity was brought by a creditor against his debtor’s sureties to reach and apply in pay- 
ment of his debt certain railroad bonds, placed in the hands of the sureties as collateral 
security for the debt, it was held, that the plaintiff is entitled to have the securities 
sold, and the proceeds applied to the payment of his claim; any balance remaining to be 
paid over to the sureties. Aelly v. Herrick. Supreme Judicial Court. Rescript filed 
September 8. — Boston Daily Advertiser, Boston, Mass., Sept. 9, 1881. 


Negligenoe.— Contributory Negligence. — Question of Law or Fact. — 
Railroad Train not stopping. — Action to recover damages for personal injuries 
sustained by the plaintiff by being thrown from a car on defendant’s railroad by their 
negligent and improper management. At the trial the plaintiff’s counsel, in opening 
the case, said that he expected to prove the following facts: The plaintiff purchased a 
ticket at Boston for Lexington. He took his seat seasonably in the car, and on being 
called upon gave up his ticket to the conductor, requesting that he would stop at Mon- 
roe station, which is a flag station a little east of Lexington. The conductor took the 
ticket, saying, “I can’t punch it, but I’ll stop the train at that station.” There was a 
great crowd of passengers, and the train was long and heavy, and did not start until 
long after the advertised time. On approaching Monroe station the plaintiff left his 
seat and tried to make his way toward the door, in order to leave the train at that sta- 
tion. The train did not come to a full stop on reaching the station, but the plaintiff, in 
making his way through the crowd, reached the platform, and in the surging of the 
crowd fell, or was pushed out, at the platform, and down the steps of the car, and after 
holding on with his hand for a short distance, finally fell to the ground and was injured. 
The court ruled, at the defendant’s request, that if the facts stated in the opening were 
true, they did not make out a case, and would not enable the plaintiff to maintain his 


action. Held, that this ruling was erroneous, for the reason that on both the questions, 
whether the plaintiff was in the exercise of due care, and whether the defendants im- 
properly and negligently managed their train so that the injury occurred thereby, there 
was evidence which should have been submitted to the jury. Treat v. Boston g Lowell 
Railroad. Supreme Judicial Court. Rescript filed September 8.— Boston Daily Ad- 
vertiser, Boston, Mass., Sept. 9, 1881. 


Guardian and Ward.— Building on Land of Ward’s Wife.— Rent.— 
(Head-note.) — A guardian of an insane ward, in order to properly carry on his ward’s 
business, erected a storage building on land of the ward’s wife, intending to charge the 
estate with the cost of the building. That charge being disallowed in the Probate 
Court, and the guardian being obliged to account to the estate in money for the cost of 
the building, he should be allowed to charge the estate a suitable rent for the use of 
it. Murphy v. Walker. Supreme Judicial Court. Decided July, 1881. Opinion in 
The Reporter, Boston, Mass., Sept. 7, 1881. 


Admission of Women to the Bar.— Under the laws of the Commonwealth a 
woman is not entitled to be admitted as an attorney-at-law. Lelia Robinson, Petitioner. 
Supreme Judicial Court. Decided September 8.— Boston Daily Advertiser, Boston, 
Mass., Sept. 9, 1881. 


Foreclosure of Mortgage. — Certificate of Entry sworn to by Witnesses 
before Mortgagee as Magistrate.— A mortgagee attempted to foreclose a mort- 
gage under Gen. Sts. c. 140, §§ 1 and 2, by an open and peaceable entry in the presence 
of two witnesses, and to prove the same by the certificate of the two witnesses sworn to 
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before the mortgagee himself as a justice of the peace. It was contended at the trial 
that the administering of such an oath was a ministerial and not a judicial function, and 
that personal interest in the result does not disable a magistrate to do a ministerial act. 
Held, that the certificate of two witnesses to an entry for foreclosure is in effect a depo- 
sition in perpetuam taken ex parte, which conclusively establishes, as between the 
mortgagee and mortgagor, the facts therein stated; and it is as contrary to elementary 
principles of justice to allow a magistrate to administer the requisite oath to such a cer- 
tificate of his own entry under a mortgage to himself, as to permit him to take, in his 
official capacity, an acknowledgment of a deed to himself. Judd y. Tryon. Supreme 
Judicial Court. Decided September. MS. opinion. 


NEW HAMPSHIRE. 

Bankrupt as Plaintiff. — Assignee refusing to prosecute Action. — (Head- 
note.) —If the assignee of a bankrupt refuses to prosecute a right of action pending at 
the date of the adjudication of bankruptcy, a suit of the bankrupt founded upon such 
right of action will not, for that reason, be dismissed, but may be prosecuted by the 
bankrupt for his own benefit. Ramsey v. Fellows. Supreme Court. Opinion in The 
Reporter, Boston, Mass., Sept. 7, 1881. Also 58 N. H. 


RHODE ISLAND. 


Constitutional Law. — Statute. — Sale of Intoxicating Liquors.— Repu- 
tation, — (Head-note.) — A statute which does away with the necessity of proving an 
actual sale of liquor under an indictment for keeping strong and malt liquors for sale, 
and declares that a conviction may be had upon evidence showing the reputation of the 
place as being that of a resort for bad and intemperate characters, and keeping the im- 
plements and appurtenances of grog-shops, &c., is unconstitutional. A conviction so 
obtained is not a judgment by “due process of law.” State v. Beswick. Supreme 
Court. Opinion in The Reporter, Boston, Mass., Sept. 14, 1881. 


Sheriff.— Arrest in other County.— Escape.— Travel to get Bail.— The 
sheriff of one county cannot make an arrest in another county except on fresh pursuit 
in case of an escape, nor can he detain in such other county an arrested prisoner, except 
under a writ of habeas corpus, A sheriff is not obliged to travel about with an arrested 


prisoner to enable the latter to procure bail. Page v. Staples. Supreme Court. — The 
Reporter, Boston, Mass., Sept. 21, 1881. 


NEW YORK. 


Contract. — Construction. — Evidence of Reputation of Goods sold by 
Commercial Traveller.— Value of Services. — (Head-note.) —In an action for 
payment for the services of a travelling commercial agent, upon an agreement that he 
should receive as much as the agent of any other good house received, it is error to per- 
mit the plaintiff to give evidence that the reputation of the defendant’s goods was bad, 
and therefore his services in selling them worth more than they otherwise would have 
been. 

It is also in error in such an action to permit experts to state their opinion that, 
upon the plaintiff's route, an agent would be apt to make fewer sales and incur greater 
expenses than upon other routes. Gartlan v. Fobes. Supreme Court. June, 1881.— 
The New York Weekly Digest, New York, N. Y., Sept. 9, 1881. 


Corporations. — Liability of Stockholder. — (Head-note.) — A party who was 
one of the incorporators of a manufacturing corporation, a subscriber for shares, and 


one of the trustees, is liable as a stockholder, even though he never in fact received his 
certificate of stock. 
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Where a party has been shown to be a stockholder or responsible to creditors as such, 
that relation will be presumed to continue until there is affirmative proof of its termina- 
tion. 

A judgment against the corporation does not conclude the stockholders in an action 
against him, but it is incumbent upon the plaintiff to verify his claim by competent and 
satisfactory evidence, as if no previous action had been brought upon it. Wheeler v. 
Miller. Supreme Court. May, 1881.— The New York Weekly Digest, New York, 
N. Y., Sept. 9, 1881. 


Charge to Jury as to Credibility of Witness. — Insanity as a Defence. — 
Cross-examination. — Sentence. — Statute. — ( Head-note.) — The prisoner hav- 
ing testified in his own behalf, the court charged that the jury might accept such portions 
of the testimony as they believed to be true, reject such as they believed false, or reject 
all the testimony as a fabrication, adding the rule in civil actions,.and that the maxim 
was, “ Falsus in uno, falsus in omnibus.” Held, correct; that even if the jury under- 
stood the maxim, it cannot be supposed that they understood they were instructed to 
reject any evidence they believed to be true. : 

The test of responsibility is the capacity of the prisoner to distinguish between right 
and wrong at the time of and with respect to the criminal act. The laws of God and 
of the land are the measure of every man’s act, and it is right or wrong as it corresponds 
with such laws. He must therefore have sufficient capacity to know whether his act is 
in violation of the laws of God or of the land, or of both. 

On cross-examination a question as to statements made by the prisoner in a conver- 
sation prior to the one as to which the witness had been examined in chief was excluded. 
Held, no error. 


Under 2 R. S., 659, §§ 23, 24, the general term, after affirmance of a conviction for a 


crime punishable with death, has power to direct the carrying out of the sentence; and 
the passing of sentence again by such general term, although not strictly regular, is 
harmless. Moett v. The People. Court of Appeals. May 31, 1881.— The New York 
Weekly Digest, New York, N. Y., Sept. 9, 1881. 


Bills and Notes.— Bona Fide Holder for Value.— Notice of Protest to 
Indorser. — (Head-note.) — The holder of a promissory note is a bona fide holder 
thereof for value, where, in consideration of receiving it and a certain sum of money, 
amounting together to the amount of a certain other note made by him for the accom- 
modation of the maker of the note in suit, and indorsed by such maker, he took up 
and cancelled the note so made by him, and omitted to have it protested as against 
said indorser, and also gave up another note made by the maker of the note in suit, and 
held us collateral. 

Evidence that a notary mailed a notice of protest to the indorser, addressed to his 
supposed residence, and that an agent of the holder delivered a copy of the notice to a 
person claiming to be the indorser’s daughter, at a house said to be the indorser’s resi- 
dence, is prima facie sufficient in the absence of proof that this was not the residence of 
the indorser, and, in connection with the notary’s certificate, to authorize a finding that 
the notice of protest had been duly served. Ward v. Howard. Supreme Court. June 
30, 1881. — New York Weekly Digest, New York, N. Y., Sept. 30, 1881. 


PENNSYLVANIA. 


Will. — Testamentary Paper. — (Head-note.) — Decedent left a will duly and for- 
mally executed; it was probated after her sudden death, and letters issued to defendant. 
She thereby gave to plaintiff all her personal property, “except notes and bonds and evi- 
dences of debt.” Among the valuable papers of decedent was found a sealed envelope 
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indorsed, “ Dear Bella, this is for you to open; ” the envelope being opened by plaintiff, 
in presence of executor and appraisers, contained a note for $2,000 and a paper,of 
which the following is a copy: “ Lewiston, October 2, 1879. My wish is for you to 
draw this $2,000 for your own use should I die sudden. Elizabeth Fosselman.” Held, 
that this paper was a testamentary disposition of the $2,000 note, and that the address 
on the envelope should be taken with the paper enclosed to show to whom the bequest 
was intended to be made. Fosselman vy. Elder. Supreme Court. — The Legal Intelli- 
gencer, Philadelphia, Pa., Sept. 2, 1881. 


ENGLAND. 


Vendor and Purchaser. — Fire Insurance by Vendor. — Insurance Mon- 
eys received by Vendor. — Right of Purchaser. — (/ead-note.) — After the date 
of the contract for the sale of a house, and before completion of the purchase the house 
was damaged by fire, and the vendors received the insurance money from the insurance 
company under a policy existing at the date of the contract. The contract contained 
no reference to the insurance. In an action by.the purchasers against the vendor, — 
Held, per Cotton and Brett, L.JJ. (dissentiente, James, L.J.), that the purchasers 
were not entitled to recover the moneys from the vendors, or to be allowed to have the 
amount deducted from their purchase-money, or to have the moneys applied in reinstate- 
ment of the premises. 

Per James, L.J. The purchasers were entitled to succeed in their action, on the 
ground that the relation between the vendors and purchasers became and was, in law, as 
from the date of the contract, and up to the completion of it, the relation of trustees 
and cestui que trust, and that the trustees received the insurance money by reason of and 
as the actual amount of the damage done to the trust property. Aayner v. Preston. 
Court of Appeals. April 8, 1881. —44 Law Times Reports, x. 8. 787. 


Larceny by Bailee.— Deed intrusted to a Solicitor’s Clerk for the Trans- 
fer of a Mortgage. — (Head-note.) — The prosecutor advanced money to the prisoner, 
a solicitor’s clerk, upon the deposit of a deed conveying the equity of redemption of the 
prisoner in a house of his own, and subsequently he obtained a legal mortgage from 
him as security for the sums so advanced. The prisoner then obtained from the prose- 
cutor the deed conveying the equity of redemption on the representation that he had 
found a person who would take a transfer of the mortgage. The prisoner then obtained 
£140 from another person on the deposit of the deed with him without notice of the 
prosecutor’s mortgage, and appropriated the money to his own use. The judge at the 
trial directed the jury that the prisoner was a bailee of the deed, and the jury found that 
he had fraudulently converted it to his own use. 

Held, that the direction was right, and that the prisoner was properly convicted of 
larceny as a bailee. Reg. v. Tomkinson. Crown Cases Reserved. July 2, 1881.—44 Law 
Times Reports, x. 8. 821. 


Copyright. — Newspaper. — Registration. — Injunction. — ( Head-note.) —A 
newspaper is within the copyright act (5 & 6 Vict. ch. 45), and requires registration 
under that act in order to give the proprietor the copyright in its contents, and so enable 
him to sue in respect of a piracy. 

Also, to enable the proprietor of a newspaper to sue in respect to a piracy of any arti- 
cle therein, he must show, not merely that the author of the article has been paid for his 
services, but that it has been composed on the terms that the copyright therein shall 
belong to such proprietor. Walter v. Howe, L. R. 17 Ch. D. 708. 
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Corporation. — Mortgage by Directors. — Ultra Vires. — Limit of Author- 
ity to borrow Capital not called up.— Shares not issued, — (Head-note.) — 
Among the objects of a company was to purchase ships; and the directors were empow- 
ered to do all needful acts in furtherance of the objects of the company; they were also 
expressly authorized to borrow, on the security of the property of the company, any 
sum of money not exceeding two-thirds of the capital of the company not called up. 

The directors mortgaged a ship, the only property of the company, to secure the 
payment of a sum of money advanced to the company, and of unpaid purchase-money 
of the ship, the amount so secured much exceeding two-thirds of the amount not called 
up of the shares actually issued, but being within two-thirds of the whole nominal capi- 
tal not called up. 

Held, that the mortgage was within the powers of the directors, and was valid; and 
that the term “ capital not called up ” included shares which had not been issued. Eng- 
lish Channel Steamship Co. v. Rolt, L. R. 17 Ch. D. 715. 


Winding-up of Company. — Liability of Subscriber. — Shares taken in 
Name of Wife. — (Head-note.) A testator applied for and paid the deposit on 
three hundred shares in a limited company, and subscribed the memorandum and 
articles of association in respect of the shares. He informed the directors that two 
hundred of the shares were to be placed in the name of his wife, and the subscription in 
respect of these shares was expressed to be by him on behalf of his wife, and the receipts 
of the deposits were made out accordingly. One hundred and forty of these shares 
were afterwards transferred by the testator to other persons, and the transfers were 
executed by him for his wife. The company was afterwards wound up. Held, that, 
notwithstanding the testator’s widow was ignorant of the fact of the shares being 
in her name, yet, as there had been no concealment or fraud on the part of the testator, 
his estate could not be charged with any liability in respect of the shares. Re London, 
§c. Bank (Limited). Chancery Division. April 12, 1881.—45 Law Times Reports, 
N. 8. 166. 


‘Will. — Construction. — Gift over.— Word “ Survivor.” — Age of Child- 
bearing. — (Head-note.) —J. D. by his will bequeathed to his wife for her life the interest 
and dividends of a sum of £10,000 consols, and from and immediately after her death he 
bequeathed the interest and dividends thereof unto and equally between his four daughters 
therein named, and from and immediately after their several and respective deceases he 
bequeathed the £10,000 consols to their children in the proportions therein following, 
viz. one-fourth part unto and equally between the children of each daughter. And in 
case any one or more of his daughters should die without leaving lawful issue her or 
them surviving, the testator bequeathed the share or shares of the said stock so be- 
queathed to and intended for the issue (had there been such) of her or them so dying 
without issue, unto the survivors or survivor of his four daughters, equally, if more than 
one, and if but one, then to such one absolutely. Three of the daughters married, and 
died leaving children, and the fourth, who outlived them, was in her fifty-fifth year and 
unmarried. Held, that the unmarried daughter was entitled to have her one-fourth 
share transferred to her at once, since it must be presumed that she would die without 
leaving issue, and, on that event taking place, she, as the surviving member of the class 
consisting of the four daughters, would be entitled absolutely to her share of the con- 
sols under the gift over. Davidson v. Kimpton. Chancery Division. June 17, 1881.— 
45 Law Times Reports, x. 8. 132. 


Principal and Surety.— Co-sureties. Indemnity from Principal Debtor 
to one Surety. — Contribution. — (Head-note.) — A. having borrowed a sum of 
money, which he failed to repay, his four sureties contributed equal amounts to make 
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up the sum. Two of them, when becoming sureties for A., had, unknown to the other 
two, obtained from him an assignment of certain property as a security against any loss 
they might sustain in consequence. e/d, that the other two sureties were also entitled 
to the benefit of the assignment. 

Where a surety obtains from the principal debtor a security for the liability he has 
undertaken, he is bound to bring into hotchpotch, for the benefit of his co-sureties, any 
benefit which he receives under the security ; though he originally bargained with the 
principal debtor that he should have the security, and the fact of the bargain and of the 
security having been given was unknown to the co-sureties. Steel vy. Dizon. Chancery 
Division. March 29, 1881. — 45 Law Times Reports, n. 8. 142. 


Contract to compromise Criminal Prosecution. — Larceny by Bailee. — 
Delivery up of Deeds. — Statute of Frauds. — (/ead-note.) —- A. having been 
arrested at the instance of B., on the charge of having committed the offence of larceny 
by a bailee, was brought up before a magistrate and remanded. A.’s wife then induced 
B. to withdraw from the prosecution, on A.’s wife agreeing to charge her separate real 
estate with the amount taken. The title-deeds of the property were deposited at a bank 
in the joint names of the solicitors of the parties. A. being again brought before the 
magistrate, the latter, having been informed of the terms, allowed the prosecution to be 
withdrawn. A.’s wife afterwards refused to perform her agreement. B. brought an 
action to enforce the charge, and A.’s wife counter-claimed for a declaration that she 
was entitled to have the deeds delivered up to her. Held, that the agreement to charge 
the separate property was illegal and could not be enforced, and that the defendant was 
entitled to the declaration for delivery of the deeds. 

Larceny by a bailee is a felony, but, if it had been a misdemeanor, the agreement to 
charge in consideration of the withdrawal of the prosecution would have been void. 
Whitmore y. Farley. Court of Appeal. May 14, 1881.—45 Law Times Reports, x. 8. 99. 


Bankruptcy. — Composition.— Resolution wholly in Debtor's Interest, 
— Refusal to register Resolutions. — (/Head-note.) —The registrar is justified in 
refusing to register resolutions accepting a composition where the small amount of the 
composition offered and the absence of security show that the resolutions could not have 
been passed bona fide in the interest of the creditors, though there is no evidence of any 
fraud, and no creditor opposes the registration of the resolutions. Ex parte Williams. 
Court of Appeal, Aug. 5,1881.—45 Law Times Reports, x. 8. 96. 


MASSACHUSETTS. 


Joseph A. Willard.— The whole Commonwealth has interests at stake in the 
coming election of a clerk of the Superior Court for Suffolk County. We understand 
that an effort is being made to defeat the election of Mr. Joseph A. Willard, upon whom 
the bar has so long confidently depended for the competency and the consideration which 
his office requires, and for which he needs no praise from us. The bar, of course, wishes 
to stand by one of its best friends in due season. A circular, from a committee formed 
to bring Mr, Willard’s candidacy to the attention of all the voters of the county, without 
regard to political parties, says : — 

“Tf all the voters of the county understood the importance to the public of continu- 
ing Mr. Willard in the position which he has filled so long and so well, there would be no 
question about his election by an overwhelming majority. The danger we apprehend 
lies in the fact that the general public do not so fully understand the importance of the 
matter as the members of the bar and others to whose attention it has been specially 
called.” 
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